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THOMAS H. BENTON. 


By CuHartes W, SLOAN. 


HEN in the closing hours of the United 
W States Senate, in May, 1900, the 
statues of Thomas H. Benton and General 
Francis P. Blair were accepted from the 
State of Missouri, the distinguished Senator 
from Massachusetts, Mr. Hoar, spoke in part 
as follows: “The whole country approves 
the choice of Missouri. When the figure of 
Benton is unveiled the genius of Missouri— 
rather the genius of the West—has come. 
He is to stand among his peers the repre- 
sentative, the embodiment of a great history. 
Missouri did well that she waited nearly half 
a century after his death before electing him 
to the greater and perpetual Senate, which is 
to sit forever in yonder chamber. It would 
be well if this example were always followed. 
Thomas H. Benton was a sturdy and cour- 
ageous champion. He understood, as no 
other man ever understood, the interest of 
the great West. He is beyond all question 
without competitor or rival, down to this 
moment, the foremost statesman of the 
states beyond the Mississippi. He loved 
Missouri, he loved the West; he loved the 
South. From his first coming to manhood 
there was scarcely a pulsation of the West- 
ern heart which he did not share. Yet when 
the time came for him to choose between 
office, party, his state, popularity, the love 
of old friends and companions, influence, 
power, the master passions of his soul, as it 
seemed on the one hand, and freedom and 
country upon the other, he did not hesitate 
in the choice. This is the character which 
the great State of Missouri, speaking 
through her Governor and honored Sen- 
ators, gives to the American people today. 





Certainly Massachusetts feels herself, and 
her great children of the days of the Puritan, 
and the days of the Revolution, honored by 
the companionship. Sam Adams, if need be, 
will draw a thought more nigh to John Win- 
throp to make room for him. Webster will 
greet his old antagonist. The marble lips of 
Charles Sumner, welcomed in the Senate in 
1851, will return the greeting, now from yon- 
der ante-chamber. The old strifes are for- 
gotten. The old differences have vanished. 
sut the love of liberty, the love of justice, the 
love of national honor, the spirit that prizes 
liberty and justice and honor above gain in 
trade or empire—the spirit of this great 
statesman of the West abides, and shall abide 
forever.” Eloquent words—fitly spoken. 
Thomas H. Benton was born in North 
Carolina, March 14, 1782. His father was of 
English lineage, and a lawyer of fair ability 
and good practice, who died in middle life. 
His mother was from Virginia, and was de- 
scended indirectly from one of the best fam- 
ilies of that state. He early attended 
a grammar school, and afterwards completed 
his education at Chapel Hill College, though 
for some reason he never graduated. He, 
obtained, however, a liberal education. His 
father on his death left a large tract of land 
near Nashville, Tenn., to which the widow 
and family removed. There, it is said, 
Mr. Benton studied law while teach- 
ing school on Duck River, near Franklin. 
After his admission to the bar, in 1808, he 
opened an office in Franklin, but shortly after 
this removed to Nashville. He early showed 
a taste for politics, and in 1811 was elected 
to the Tennessee Legislature. On the break- 
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ing out of the War of 1812 he joined the 
army, becoming the aide-de-camp to General 
Jackson, and continued in this position until 
an unfortunate difficulty occurred between 
himself and his brother Jesse on one side 
and General Jackson and General Coffee on 
the other. This occurred at a Nashville inn, 
and resulted in Jackson receiving a pistol 
shot wound in the arm and in Benton being 
thrown downstairs. However, Jackson and 
Benton afterward became close friends, as 
we shall later. After this occurrence 
Benton was made a Colonel of a Tennessee 
regiment ,and later Lieutenant-Colonel of the 
Thirty-ninth Infantry, although he was never 
engaged in any actual fighting. It is an his- 
torical fact, however, that thirty-five years 
later he was appointed by President Pierce 
commanding General in the time of the Mex- 
ican War; but the Senate refused to confirm 
the appointment. 

While a member of the Tennessee Legis- 
lature, Mr. Benton secured the enactment of 
a law giving to slaves charged with crim- 
inal offenses the right of trial by jury. Thus 
early do we get a glimpse of his leaning 
towards freedom; thus do we see a dispo- 
sition on his part—though a slave owner— 


see 


to remove some of the harsher features inci- 
dent to slavery as then existing. 

He removed to Missouri in 1813, first set- 
tling in Ste. Genevieve, an old French vil- 
lage about thirty-five miles from St. Louis, 
and opened an office to practice law. That 
office, built of cypress logs, still stands as one 
of the ancient landmarks. This place soon 
proved too small for one of Benton’s nature, 
so he shortly afterward located in St. Louis. 
At this time he wrote a great deal for the 
press, a part of the time conducting a Demo- 
cratic journal, called the St. Louis Inquirer. 
He took a lively interest in politics, wrote 
and delivered many addresses in favor of the 
admission of Missouri into the Union. I[n 
1820 a convention was held to form a new 
constitution, and under it a Legislature con- 
vened in November of that year which 
elected Mr. Benton Senator, although the 





State was not admitted until August, 182 
His first election was hotly contested, he 1 
ceiving barely one majority. The decidii 
vote was cast by a man named Ralls, w! 
was quite ill, and had to be carried by fo 
stout negroes into the room where the ek 
tion was held. 

After locating in St. Louis Mr. Bent 
was retained in many important land suit- 
and his conduct was such with reference t 
this class of litigation as to render him ver, 
popular with the people. The condition oi 
land titles was generally bad, based as th« 
were in many cases on “concessions” of land 
by the old French and Spanish Governments 
which had to be ratified by Congress, sul 
ject to certain conditions. These conditions, 
through ignorance of the occupants, were in 
many cases omitted, and many lawyers 
favored a technical construction calculated 
to defeat these titles, while Benton favore:| 
a liberal policy, and opposed defeating 
titles on purely technical grounds. He 
favored the confirmation of every honest 
claim, and when elected to the Senate had 
hundreds of cases under his charge. He 
recognized, however, that further legislation 
by Congress would be necessary to protect 
claimants of land; so he called all his clients 
together and informed them that his duties 
as Senator would conflict with the relation of 
attorney, and he refused either to continue 
in charge of the cases, or to name his suc 
cessor. Here was an opportunity to have 
amassed wealth had he remained in charge 
of these cases. 

It may be stated in this connection that 
during all his official life, especially when in 
such close and confidential relations with 
President Jackson as to be able, had he been 
so disposed, to dictate almost any appoint- 
ment in the President’s gift, he never per- 
mitted any person connected with him by 
blood or marriage to accept any moneyed 
appointment under the Government, nor 
would he favor any applicant for a Govern- 
ment contract, though a political friend. 

After Mr. Benton's election to the Sen- 
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ate, outside of his legal arguments on ques- 
tions of constitutional law, we see or hear 
little of the lawyer. For nearly thirty years 
he represented Missouri in the Senate con- 
tinuously, and during that time made a rec- 
ord unexcelled by any other man. Although 
devoted to his state and ever faithful to her 
interests, he represented more the nation at 


large. This is manifest in his attitude on the 


great questions agitated during his public 
service. His public acts are a part of the 
history of the country; and it would not be 
permissible within the limits of this article 
to attempt to recount in detail such acts, or 
even to mention all the measures he advo- 
cated and assisted in shaping. He was at no 
time sectional in his feelings. When once he 
made up his mind about a measure, he did 
not stop to ask the question, is it politic for 
me to do this thing? Had he been a mere 
trimmer or politician, he could easily have 
remained in the Senate to his dying day. On 
the contrary, he took a broad, a national view 
of all measures proposed, and espoused or 
opposed them conscientiously, in view of the 
paramount interest of the whole country. 
Believing, as he did, that President Jack- 
son was right in removing the public depos- 
its from the United States Bank, when the 
Senate by resolution denounced Jackson for 
usurpation of power, it was Benton who im- 
mediately gave notice that he would: intro- 
duce a resolution to expunge the hateful 
record against his chief. It took years to ac- 
complish this result; but neither cast down, 
nor discouraged, by repeated failures, at 
length victory crowned his efforts, and he 
had the proud satisfaction of seeing black 
lines drawn around the objectionable resolu- 
tion, and across the record, in the presence 
of the Senate, the words, “expunged by order 
of the Senate.” This victory was the more 
gratifying because Benton had to fight Clay, 
Webster, Calhoun and other powerful influ- 
ences. Jackson greatly appreciated the effort 
of his friend, and gave a banquet at the 
White House at which all the “expungers” 
and their wives were present. On the happy 





occasion Jackson met the company, but be- 
ing too weak by reason of illness to preside, 


| placed the “Chief Expunger” at the head of 
| the table and retired to his sick chamber. It 


was a proud day for Benton. 

Mr. Benton was a man of wonderful in- 
dustry and memory, and in the investigation 
of subjects seemed to exhaust all available 
sources of knowledge, and to bring to the 
discussion of questions under consideration 
a wealth of information. Although he had 
traveled comparatively little, he had, aside 


| from books—by contact with others, by con- 


versations with explorers, Indian chiefs vis- 
iting Washington and others—become well 
acquainted with all sections of our country; 
by this means he knew more than any other 
man about the resources of the great West. 
No man was better posted on the political 
history of the country. This was conceded 
by Mr. Webster, who said that Benton knew 
more political facts than any man he ever 
knew. Indeed, Benton’s “Thirty Years’ 
View,” from 1820 to 1850, giving “a history 
of the workings of the American Govern- 
ment,” prepared by him in the latter years 
of his life, is the most complete and exhaust- 
ive work of the kind ever written by any 
one. 

He was often engaged in spirited and 
acrimonious debates with others, and espe- 


| cially with Clay, Webster and Calhoun. At 


times these controversies were of such char- 
acter, and so bitter, as to interfere with their 
personal relations. Mr. Webster said that 
for a long while he and Benton were not on 
even bowing terms; that they passed each 
other in silence day after day, only speaking 
when absolutely necessary officially; that 
they had no social relations. However, dur- 
ing President Tyler’s administration an event 
occurred which seemed to change the cur- 
rent of their lives. At a gun explosion on 
board the “Princeton,” a war vessel, Mr. 
Benton was present as a guest. Just before 
the gun was fired some one plucked Mr. Ben- 
ton on the shoulder, and called him aside to 
speak to him. He was somewhat irritated 
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at the interruption, and Governor Gilmer, 
then Secretary of the Navy, took the position 
vacated by him. Immediately afterwards 
the explosion took place, killing Gilmer and 
Mr. Upshar, then Secretary of State. The 
incident made a deep impression on Ben- 
ton’s mind, and in speaking afterwards of it 
to Webster he said: “It seemed to me, Mr. 
Webster, as if in that touch on my shoulder 
the hand of the Almighty stretched down 
there drawing me away from what otherwise 
would have been instantaneous death. I was 
merely prostrated on the deck, and recov- 
That one circumstance 
has changed the whole current of my 
thoughts and life. I feel that I am a differ- 
ent man, and I want, in the first place, to 
be at peace with all those with whom I have 
been so sharply at variance; and so I have 
come to you. Let us bury the hatchet, Mr. 
Webster.” And so they did, shaking hands 
and ever thereafter remaining friends. 

Mr. Benton religiously believed the doc- 
trines advocated by Calhoun would ulti- 
mately lead to disunion; he loved the Union 
with his whole soul, hence he stood with 
Jackson, and bitterly fought nullification. It 
seems from that date the fight with Cal- 
houn was on for life; that they were never 
friends again. We may at least infer so from 
an incident which I shall now mention. {[n 
1849, when Benton was making his great 
appeal to the people of Missouri, on one oc- 


ered in a short time. 


casion he begun his speech as follows: “Citi- 
zens, no man since the days of Cicero has 
Benton. What 
Roman con- 


been abused as has been 
Cicero was to Cataline, the 
spirator, Benton has been to John Cataline 
Calhoun, the South Carolina Nullifier; 
Cicero fulminating his philippic against 
Cataline in the Roman forum; Benton de- 
rouncing Calhoun upon the floor of the 
American Senate; Cicero against Cataline— 
Senton against Calhoun.” On one occasion 
Benton was to reply in the United States 
Senate to a speech delivered the day previous 
by Calhoun. Before beginning his speech it 
was announced that during the night before 








Mr. Calhoun had been prostrated by sudden 
illness. Benton promptly said, “Benton will 
not speak today; for when God Almighty 
lays his hand on a man Benton takes his off.” 

The Legislature of Missouri, in January, 
1849, adopted what were known as the Jack- 
son resolutions. In substance the resolu- 
tions denied the constitutional power of 
Corgress to inhibit slavery in the territories, 
and announced that, if Congress passed such 
acts, Missouri would be found with her sister 
states of the South, battling against “*North- 
ern fanaticism”; the Senators were instructed 
to act in conformity with the resolutions. 
Jenton recognized this as a thrust at him, 
and intended for his undoing. He promptly 
met the issue, denounced the resolutions, re- 
fused to obey them and announced his pur- 
pose to appeal to the people of Missouri. As 
soon as Congress adjourned he entered upon 
the most remarkable campaign of his life. 
He addressed the people throughout the 
state, many of whom really met him for the 
first time. This campaign was the most re- 
markable, in many ways, that ever occurred 
in the state. The Democratic party was di- 
vided as “Benton” and “Anti-Benton” Dem- 
ocrats. Benton believed joint discussions 
on the stump accomplished no good, hence 
he refused to take part in such discussions. 
His style of campaigning was unique—un- 
like that of other men. He was always 
promptly on hand to fill his appointment. He 
usually rode in a carriage from his hotel to 
the place of speaking, walked to the rostrum 
without stopping to speak even to the most 
intimate acquaintance, and without introduc- 
tion by any one commenced his speech—al- 
ways addressing his audience as “Citizens” 
—never “Fellow-Citizens.” His speeches 
in the above mentioned campaign were de- 
scribed by those who heard them as remark- 
able for their great force, their logic, their 
sarcasm and their withering denunciation of 
his enemies. At times he was almost brutal 
in his fierce denunciation of those whom he 
accused of becoming traitors to his party, 
and to the Union. He considered the lead- 
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ers of the opposition to him as “fire eaters,” 
led on by Calhoun, whom he regarded as the 
arch-traitor of the country. He had no sense 
of fear, and with a boldness and fearlessness 
that was characteristic of the man, figur- 
atively speaking, took the hide off the leaders 
of the opposition. He usually picked out a 
local leader—and he knew the history of 
each man—and in scathing terms held him 
up to public scorn. It was verily the fight 
of his life, and he seemed to feel it. Not one 
effort did he make at conciliation. The re- 
sult of this canvass was, that he stirred up 
the people as they had never been stirred be- 
fore; but he was defeated by the next Legis- 
lature for re-election. Once after Benton 
had spoken, a friend suggested to him that 
evidently he had made an impression on the 
audience, to which he quickly replied: 
“Always the case; always the case, sir; no- 
body opposes Benton but a few blackjack 
prairie lawyers; they are the only opponents 
of Benton; Benton and the people, Benton 
and the Democracy are one and the same; 
synonymous terms—synonymous terms, sir.” 
It was usually a dangerous experiment for 
one to interrupt Benton with a question while 
speaking. One day a former political friend, 
Colonel A. W. Lamb (who had been a mem- 
ber of Congress), interrupted him by asking 
a question. Benton stopped and looked at 
him, and then, as if he did not know him, 
asked, “Who are you sir?” The reply came, 
“My name is Lamb, sir.” “Oh,” replied Ben- 
ton, “you are the lamb that slipped into Con- 
gress by hanging on to my coat-tail.” 
Criticising on another occasion one who 
had deserted him, he said: “His ingrati- 
tude is more base than traitors’ arms; mean 
did I say; yes, most damnably mean; yes, 
the meanest man God ever made.” Speak- 
ing again of his enemies, he described them 
as “flatterers, who do not season with any 
salt the praises they give; whose flatteries 
have a nauseous sweetness which sickens the 
heart that listens to them; those sordid cour- 
tiers of favor, those perfidious adorers of for- 
tune, who burn incense before you in pros- 





perity and crush you in misfortune. They 
may do it, but, if Benton goes down, he will 
go down with his flag at topmast, and with 
his pathway strewn with the bones of his 
enemies.” One day after Benton had de- 
livered his celebrated speech against the 
“Omnibus Bill,” which, by way of derision, 
he compared to Dr. Townsend’s sarsa- 
parilla, and in which he kept the Senate in a 
roar of laughter at the expense of Mr. Clay, 
who had opposed the bills separately, but 
supported them when consolidated, he met 
Judge Bay on the street, as he was going 
home, and asked him if he heard his speech. 
Bay, having answered in the affirmative, Ben- 
ton said: “Didn't I give Clay hell; didn’t I 
give Clay hell?” 

Judge Henry,*formerly of the Supreme 
Court of Missouri, who often heard Benton 
speak, in a recent paper says of him: “I have 
met many men whose personality impressed 
me, but never one who so commanded my 
admiration. I knew that he was an egotist, 
a dogmatist, bitter and intolerant, but his 
transcendent genius obscured these faults 
as the sun’s brilliant light hides from our 
view the stars which are so bright, when the 
sun has set in the west. Benton was not a 
lovable man. He had nothing to attract men 
to him except his gigantic intellect. He did 
not adopt the means to which ‘small fry’ 
politicians resort to win popular favor. He 
was honest, and the people knew it; he was 
able, and the people recognized it.” Judge 
Henry was politically opposed to Mr. Ben- 
ton in his lifetime. In 1852 Mr. Benton was 
elected to Congress from St. Louis. While 
serving in the House he made his last great 
speech in opposition to the Kansas and 
Nebraska bill, which had been so strongly 
urged by Douglass. So intense were his 
sentiments against the bill advocated by 
Douglass, that in speaking once before a 
Missouri audience, to emphasize his feeling 
against Douglass, he spoke of him as 
“Stephen A. Douglass—not Fred.” The mat- 
ter of the aspirations of Douglass for the 
Presidency being once mentioned in his pres- 
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ence, Benton said, “He can’t be elected; he 
can’t be elected; his coat tail is too near the 
ground!” 

Having been defeated for re-election to 
Congress in 1854, he resumed his literary 
work in Washington, and finished the second 
volume of his “Thirty Years’ View.” He also 
wrote an elaborate criticism of the famous 
Dred Scott in pamphlet form, 
which was regarded as a very able legal argu- 
ment on the questions involved in that case. 
He came back to Missouri in 1856, and an- 
nounced himself a candidate for Governor, 
but was defeated. This was the last appear- 
ance of Benton on the stump in Missouri. It 
may be here said that so strong was his 
hold on the people of the state that in this 
campaign many of his 6ld friends were 


decision, 


known to ride on horseback as much as a 
hundred miles to hear him speak. In this 
vear he supported Buchanan for President, 
and opposed his son-in-law, John C. Fre- 
mont, because, as he said, the latter was too 


sectional to be President. 





Returning again to Washington, he en- 
tered with his accustomed vigor and energy 
on the last great work of his life, “The 
Abridgement of the Debates of Congress 
From 1787 to 1856,” in sixteen volumes. Th« 
work only reached the year 1850. His health 
gave way under the great mental strain; but 
he continued dictating to the last in a whis- 
per on his dying bed. He died April 10, 1858. 

In speaking of Mr. Benton, Judge Bay 
in his “Bench and Bar of Missouri” says: 
“That he was inferior to Mr. Webster as a 
close reasoner; that he was not the equal of 
Clay as an orator, and that Calhoun sur- 
passed him in the power and condensation of 
language, all must admit. But in depth of 
mind, originality of thought and the power 
to conceive and execute any great measure 
of public welfare, he was the equal of either 
and in some respects the superior of all; for 
the dominant characteristics of all were com- 
bined in him. He had Webster’s depth of 
brain, Clay’s nerve and power of will, and 
Calhoun’s great moral integrity.” 





WAR ON FRENCH LEGAL JARGON. 


By Ernest R. HOLMEs. 


RENCH judicial and legal circles are 
just now considerably agitated by pro- 
posals of various reforms, not the least of 
which is a new civil procedure code soon to 
be discussed by the Chamber of Deputies. 
M. Henry Breal, known to many Americans 
as the Secretary of the Franco-American 
committee to aid and inform students com- 
ing to Paris, has deemed this the “psycho- 
logical moment,” as they said during the 
siege, to spring another proposition. He at- 
tacks the time-honored custom of disguising 
the meaning of legal documents in verbiage 
so old-fashioned and technical that ordinary 
mortals can make nothing of it. Such a re- 
form will doubtless be hailed with more de- 





light by the common people than by the legal 
fraternity. The initiated, by several years’ 
special training, are enabled to know what it 
is all about when they see summons and writs 
and such things. If the public at large, as 
well as that in custody, is forced to call in 
legal advice to get at the inwardness of the 
formule, the knights of the code do not ob- 
ject. M. Breal, however, is an attorney still 
young in vears and practice, with his heart 
not wholly hardened to the woes and per- 
plexities of common folk. He has written 
an article, recently printed in the Revue des 
Revues, and of which extracts appeared in 
the newspapers, showing up the absurdities 
of the ancient forms still employed and de- 
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anding a reform. Although perhaps in less 
egree, English law is still beclouded by spe- 
cial construction and vocabulary, so that the 
trictures of the would-be French reformer 

pply in a measure at least to our own 
country. 

M. Breal says in part: 

“T should like to call the attention of the 
public to an abuse from which it has suffered 
or more than two hundred years, which has 
survived many revolutions, and which it is 
none too soon to remedy. 

“If vou have ever received a judicial docu- 
ment, you have certainly been surprised to 
see in what style it is drawn up. I have ref- 
erence to papers coming from ‘laboratories 
of procedure,’ solicitors’ notices, constables’ 
writs, etc. Whoever reads for the first time 
« paper drawn up in this special style is over- 
whelmed with astonishment. Is such lan- 
guage really French? How is one to find 
cne’s way through the involved construction 
of a sentence which seems not to belong to 
present-day language? No one escapes this 
impression. It may become deadened by 
usage, but the barrister who to-day without 
difficulty unravels the most repellant-looking 
stamped papers, and the attorney who draws 
up with master hand and not a little satis- 
faction the ‘gualités’ (qualifications) of a 
judgment by ‘défaut profitjoint’ (default of 
one defendant and joining of his cause to 
that of defendant present) or the conclusions 
de débouté d opposition (non-suiting), can 
remember perfectly the day when they first 
read a bill of procedure and were at least 
bewildered by the style of that scrawl. Yet 
they were prepared by several years’ study of 
Latin and of law. 

“The educated reader recognizes in this 
complicated French the Latin construction, 
and the meaning of words fallen into disuse. 
With a little work and attention he gets the 
general sense. But if the reader be a man 
of medium culture, or still more, a man of 
the people, it is a regular problem for him 
to discover the sense of the summons or 
order that he has received. The collabora- 





tion of his neighbors, the aid of the school 
teacher, are necessary. He is only too happy 
if he be not forced to have recourse to the 
costly knowledge of some business agent. 

“This obscure language frightens and dis- 
concerts the common people. An insignifi- 
cant paper brings trouble into a simple and 
little educated family. ‘It’s stamped paper’; 
they understand nothing of it, but a few 
words stand out only too clearly: ‘1, the 
undersigned constable.’ All those who have 
been called upon to enlighten the humble 
people by their counsel (in sitting, for ex- 
ample, in the office of free consultation of 
the order of the advocates) have been able to 
convince themselves that sometimes the dif- 
ficulties that trouble and possess the minds 
of these clients arise solely from the impos- 
sibility of understanding a text really very 
simple. The intimidating mystery of a few 
archaic formulas often suffice to cause anx- 
iety in uncultured minds. Personally, we 
have had several examples, such as a witness 
who believed himself accused of acts about 
which he was to testify. A woman threat- 
ened with attachment by her landlord for 
delay in rent-paying, did not dare go home, 
but remained with a son.” 

M. Breal cites several examples of current 
legal phraseology to prove that it is no 
wonder such misunderstandings occur. Here 
is one: 

“A suit is prosecuted by Mr. Martin 
against Messrs. Dupont and Durand. If the 
latter does not have himself represented by 
a barrister he will receive the ‘signification 
aun jugement de aéfaut profitjoint avec ré- 
assignation au défaillant, ou celut-ct pourra 
live que le tribunal a joint a la cause pen- 
dante entre le requévant et le sieur Dupont 
le profit du defaut qu'il a prononcé contre le 
steur Durand. A ce que le sieur Durand n’en 
ignore. And all thisto say to Mr. Durand, 
‘If you do not have yourself personally rep- 
resented by a barrister, the judgment pro- 
nounced against Dupont will be valid also 
against you and it will be too late to act.’” 

M. Breal quotes an entire summons, oc- 
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cupying a printed page, and points out how 
the real significance is obscured by a mass of 
useless words. The really important part is 
thus expressed: 

“A comparaitre a’ hui a trots jours francs a 
? audience et par devant MM. les presidents 
et juges composant la premiere Chambre du 
tribunal civil de premiere instance de la Seine, 
séant au Palais de Justice a Paris, a dix 
heures du matin, pour, par les motifs énoncés 
en la requéte dont copie est donnée en téte des 
présentes, en votr adjuger au requérant les 
Jins moyens et conclusions.” 

M. Breal comments: “In reading this 
summons an inexperienced person would 
think he had to betake himself in three days, 
at 10 o'clock in the morning, before the ma- 
gistrates of the First Chamber. Inactingthus 
one would be sure to lose one’s time and 
would risk, in spite of his trouble, being con- 
demned by default. In fact, all these indi- 
cations are false, for ‘@ trots jours francs’ 
(in three full days) means in five days ; ‘dz 
heures du matin’ (10 A.M.) really means 
noon; ‘the First Chamber’ will in all prob- 
ability not be the one to judge your case; 
and finally it would avail nothing to ‘appear’ 
personally for an attorney alone is qualified 
to represent you. So “comparaitre a trois 
jours francs a dix heures du matin” means 
simply: Go right away and find an attorney, 
pay him a fee, and don’t bother yourself any 
more about it. That is what a summons sig- 
nifies, but one must understand it and not try 
to follow directions that it contains, for this 
document that should warn and inform is so 
out of date that it can only lead to error.” 

In conclusion M. Breal demands: 

“That the legal documents be legible and 
comprehensible. We would thus gain a bet- 
ter understanding of the different phases of 
the operations of justice. 

“What would we lose? A vestige of the 
past. Certainly we are not revolutionary 
in the matter of justice. We feel how much 
more power an organization has which pos- 





sesses such far-reaching attachments wit 
all the traditions of our country. 
pomp, even, which recalls to us the past, : 

not displeasing to us, and a President of th 

Assize Court, draped in the purple of a tog: 
the pattern of which goes back five hundrc 

years, is more imposing and inspires mot 

respect than the judge of New York Cit) 

who, clothed in a check suit and_ yelloy, 
shoes, goes to court in the garb of a habitu: 
of fashionable beaches. But the imposing 
costume of French magistracy does noi 
hinder it from speaking clearly. We should 
be shocked if it expressed itseif in languag: 
contemporary with its costume. But that is 
precisely what the pettifoggers do who use 
in their relations with us the language of ou: 
ancestors. 

“It is regrettable to note that in France, 
the country of pure, clear and elegant style, 
the judicial acts are incomprehensible. Jus 
tice, addressing the people, does not speak 
the language that this people speaks and un- 
derstands.” 

How it comes about that 16th century 
French is still written by 20th century law 
clerks, is told in few words. Procedure was 
not uniform in France till 1667, when Col 
bert unified the code and forms for all the 
country. A volume was published contain- 
ing formulas for every circumstance, and the 
style used was based on the “Stile du Chate- 
let,” which already had a century of usage to 
give it the antique flavor which it preserves 
to the present day. Ahundred years ago there 
was a decree of the Constituent Assembly 
that “the code of civil procedure be imme- 
diately reformed so that it be made more 
simple, more expeditious and less costly.” 
M. Breal would add to these desirable quali- 
ties “more comprehensible” and he hopes 
that the committee on the new code may re- 
quire only to have its attention called to the 
need for a change of language to accomplish 
what the last century did not succeed in 


Exteri: 


doing. 
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RIOT 
By JONATHAN 


HE punishment of a criminal is taken 

as a matter of course in our modern 
system of law and there follow from such 
punishments no outbursts of prejudice or 
passion. In even the best regulated com- 
munities, one expects there ,will always be 
some degenerates, who ever need the strong 
hand of the law to force them to their proper 
place. The calm resignation with which the 
public mind greets the punishment of the 
wrong-doer is one of the modern marvels. 
We expect larceny, burglary and murder to 
meet their adequate and just punishment. 
Our scheme of criminal justice is so well 
ordered that the punishment of criminals 
occurs with the greatest of regularity and 
precision, save in one or two notorious of- 
fenses, for which the public mind entertains 
a lively increasing horror and dislike. The 
punishment for criminal assault and rape has 
met with startlingly little regular enforce- 
ment save in older and more settled com- 
munities. To the punishment of 
these crimes, men have called into opera- 
tion “Lynch Law.” By the use of this 
power they propose to right the wrongs of 


insure 





society and to relieve the constituted au- 
thorities from their sworn and solemn duties. 
To discuss the means by which “Lynch 
Law” is met and overcome, to investigate 
the exact legal status of such means, to de- 
fine the application of these laws in a con- 
crete instance, is the object of this paper. 

In the idea of self protection and preser- 
vation, one finds the aim of “Lynch Law.” 
Personal wrongs and grievances form a 
potent and ever present reminder of some 
injury inflicted and hence the eternal desire 
to right any fancied wrong. For example, 
a man may be fairly tolerant of any breach 
of contract and may not be particularly en- 
raged over the loss of some chattel. But let 





one person strike another, and the instan- 
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taneous tendency is to strike back; the in- 
jury and the hurt are too recent and too 
present. Thus we see the germ of “Lynch 
Law.” Then there is that ever present ten- 
dency to enforce laws, because the proper 
authorities fail to do so. This is the ten- 
dency against which all lawyers and right- 
minded citizens strive so earnestly. Recently, 
in Kansas, the efforts of Mrs. Nation have 
shown some startling evidences of this ten- 
dency. Talk as one will, the desire for squar- 
ing up all matters by one powerful stroke is 
eternal in the human heart. 

The consideration of certain recent legis- 
lation in Ohio, and of the proceedings under 
it, may throw some light on the questions 
before us. 

Ohio, like most other States, has always 
had on her statute books a statute against 
ordinary riot, the usual disturbance caused 
by a tumult on public thoroughfares. But 
new arose, and the need of 
more stringent legislation was felt. Two 
serious outbreaks occurred, one at Fairfax 
County, Washington C. H., and the other 
at Urbana, Ohio. In both places an attempt 
was made to seize and capture a negro 
ravisher. To meet these conditions, in the 
year 1898, the following act was passed (O. 
L., Vol. 92, p. 411): 


“That whoever shall break into, or attempt to 


conditions 


break into, a jail or any prison, or attack an officer 
with the intent to seize a prisoner with the purpose 
of lynching, shall be deemed guilty of a felony, and 
shall be confined in the penitentiary not more than 
ten years nor less than one year.” 

As will be seen from the language of the 
Statute, this act was aimed directly at any 
attempt to further mob violence. Being a 
recent act, no enforcement of it was possible 
until the riot at Akron, Ohio, occurred. 
Here the authorities had removed the pris- 
oner from the jail early in the day. The’ 





380 


The Green Bag. 





crowd was dissatisfied and made an attack 
upon the officers who guarded the City 
Prison and City Hall, until at last dynamite 
was used and the entire structure was com- 
pletely destroyed. Several other buildings 
of private persons were destroyed at the 
same time, and a hardware store was broken 
into, from which $2,500.00 worth of guns 
and ammunition was taken. Two persons 
were killed, several seriously wounded and 
the entire city was torn from end to end. 
Very shortly, upward of 40 men were in- 
dicted for rioting, under the provisions of 
the Statute already quoted and the interpre- 
tation of those laws began. The indictments 
for offenses covered three, Rioting; Attack- 
ing an Officer; Dynamiting. 

To discuss the law as developed during 
these trials is the second object of this article. 

The first question that presented itself was 
whom shall we indict? This was all the more 
perplexing because of the Ohio Statute on 
the subject of Aiders and Abettors. It reads 
as follows: 

“ Whoever aids, abets or procures another to 
commit any offense may be prosecuted and pun- 
ished as if he were the principal offender.” 

At the time of the riot, several thousand 
people were on the streets and if not actually 
assisting in the work of destroying property, 
they were encouraging the mob by shouts 
and gestures, or at least by their presence. 
On the trial of one of the accused, in dis- 
cussing the Statute, the presiding Judge, the 
Hon. J. A. Kohler, used the following lan- 
guage in his instructions to the jury: 

«Where several persons conspire to do an un- 
lawful act, all are liable for the acts of each, if done 
in the prosecution of their common purpose ; but if 
the act committed has no connection with the com- 
mon object, the party committing it alone is respon- 
sible for its consequences.” 

And again the Judge said: 

“ Every person who incites, counsels, advises or 
encourages another to commit any crime is a princi- 
pal in the crime so committed. 

«One who merely stands by when an attempt is 
made by others to commit a crime does not thereby, 
and for that reason, become an aider and abettor, 
unless he takes part in the criminal act or acts, or 





promotes, incites or encourages another to commit a 
criminal act. The mere looker-on, while a crime is 
being committed, who does nothing, who neither 
then nor before, by any word or act, encourages it, 
is not punishable, though mentally he approves of 
the crime.” 

In the discussion of the aider and abettor 
by counsel, many appeals were made to the 
jury to remember the great number of peo- 
ple against whom no indictment lay and who 
were yet fully as guilty as their client. It is 
difficult to lay down any hard and fast ruie, 
whereby one may be deciared an abettor and 
another not. But for purposes of public 
justice it ought to be said that the interpreta- 
tion laid down by the presiding Judge gained 
all reasonable ends and purposes. 

Another interesting question arose in the 
During the 
trial it developed that some of the rioters left 
the City Building with the avowed intent of 
breaking open a hardware store, for the 
purpose of taking therefrom certain weapons. 
Being indicted for larceny, this question 
arose. On the way to the hardware store, 


admission of certain evidence. 


several of them cut several pieces of fire- 
hose, which were then playing on the then 
blazing City Building. Quaere—Shall there 


| be admitted in a trial of larceny, the proof 


of what was done in such a way, prior to the 
actual larceny of the goods, as charged? On 
this question much might be said, but the 
Trial Judge (Kohler) admitted the evidence 
as part of the res gestae. 

Another question rose as to compensa- 
tion to persons injured in the riot and for 
property destroyed thereby. On this point 
recent legislation (1898) in Ohio speaks as 
follows (O. L. 92, p. 161, Sec. 5): 

“Any person assaulted by a mob and suffering 
lynching at their hands, shall be entitled to recover 
from the County in which assault is made, any sum 
not to exceed five hundred dollars; or, if the in- 
jury received is serious, any sum not exceeding one 
thousand dollars; or, if it result in permanent dis- 
ability to earn a livelihood by manual labor, any 
sum not exceeding $5000.” 

In this riot two children were killed dur- 
ing the riot, and now their personal repre- 
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sentatives have brought actions in the local 
Courts to obtain their rights under the law. 
(or injuries to property, apparently there is 
no redress in Ohio. Insurance companies 
refuse uniformly to insure against riot, and 
when buildings were burned in Akron, the 
owners thereof could recover no insurance. 
{in the hardware store, above mentioned, 
$2,500 worth of property was stolen from 
the store, plate glass was broken and various 
other injuries suffered. Yet this loss fell 
wholly on the proprietors of the store. A 
steam laundry and a small store were com- 
pletely destroyed, and for this there was no 
recompense. By this, these men lost all their 
property and the law gives no redress. An 
interesting question arises in this connection 
under the following circumstances. Sup- 
pose a foreign corporation should lend 
money on property which is destroyed as a 
result of a riot. Under the Ohio decisions, 
the loss is fixed in the real owner of the 
property. Now since the subject matter of 
the loan is destroyed, what becomes of the 
security? Obviously the trend of all these 
decisions works an injustice and many dis- 
astrous results follow from such an inter- 
pretation. Of course, such liability may be 
guarded against by special contract and 
some of the larger loan companies insist 
upon the insertion of such a cautionary 
clause. Manifestly insurance companies 
protest against such insertions, but rather 
than lose the insurance accept the clause 
guarding against loss by riot. 

Our readers are to remember that this new 
statute providing penalties against rioters, 
who attack officers or break into prison, has 
never yet met with a judicial interpretation. 
Aside from several grammatical errors, the 
very construction of the Statute is open to 
considerable question. Assuming the truth of 
the general proposition, that the purpose of 
all judicial interpretation is to get at the real 
meaning of the Statute, its legal intendment, 
the purpose of its enactment, what shall we 
say as to this Statute? Hastily enacted, the 
direct outcome of recent riots at Urbana and 





Washington C. H., its provisions were made 
to cover only such conditions as arose there. 
Generally speaking, there is no doubt that 
it looked toward the prevention of mob vio- 
ience. Any interpretation leading otherwise 
must necessarily be unwise and absurd. On 
the interpretation of this Statute. it is diffi- 
cult to decide, whether it shall be liberally 
or strictly construed. At first glance it would 
seem that the Court must apply the rule 
ordinarily applied to the burglary statute. 
The circumstances render interpretation a 
matter of peculiar import. 

At the time the mob gathered before the 
City Prison, in which the negro was sup- 
posed to be confined, the officers had taken 
him away to the neighboring city of Cleve- 
land. When the mob reached the prison, 
their intended victim had escaped. Our 
readers will note that the Statute makes 
intent an essential of the crime. Before trial 
there was a demurrer to the indictment on 
this ground. Attorneys for the defense 
asked, “How can you seize a prisoner who is 
not there? How can the mind operate 
against an object which has no existence? 
One cannot seize a man who does not exist.” 
Our Ohio decision, which declared that there 
could be burglary if the object were not in 
the dwelling upon which the breaking was 
made, was cited. Counsel for the State 
urged that intent is necessary in burglary. 
In support of their position the Prosecuting 
Attorney cited State v. Beal, 18 O. S., 108. 
The Court in this case overruled this charge 
of the lower court: 

“‘ That if the accused broke and entered the build- 
ing with intent to break into the safe and steal money 
supposed to be therein, and the safe was not used 
as a place for the deposit of money, and there was 
none therein at the time, he was not guilty.” 

This seemed an analogous case and fol- 
lowing it the Court overruled the demurrer. 
This contention of the defense opens up the 
whole subject of lynching as a legal act. 
Are we to construe statutes punishing lynch- 
ings, just as we construe ordinary criminal 
statutes? In other words, is this statute to 
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be construed liberally or strictly? In favor 
of a strict construction is a long line of facts 
gleaned from the field of criminal juris- 
prudence. A strict construction of this par- 
ticular statute, means that the breaking into 
a prison for the purpose of seizing a pris- 
oner is not to be regarded in the same light 
as breaking into a house for the purpose of 
Ought we to entertain 
Should we treat a 


seizing property. 
such an interpretation? 
man who breaks into a prison under the 
circumstances, just as we treat a burglar, 
who breaks into one’s house at midnight for 
the purpose of stealing personal property? 
At times it has been held that the killing of 
a burglar, if found in one’s dwelling house 
circumstances, was excusable 
homicide. Naturally, the distinction will 
arise that officers of the law are at hand to 
protect a prisoner, while in cases of burglary 
the householder himself usually protects his 
property, for the protection of which prece- 
dents of many centuries justify measures of 
the most vigorous kind. 

Suppose one were to look back over that 
history which speaks of the centuries of toil, 
during which our criminal law finally de- 
veloped into a splendid and humane code. 
We find that certain crimes were punish- 
able by death at the hands of the injured 
party. We hardly need the melodious pages 
of Gibbon to assure us that under the Em- 


under these 


pire a wife’s paramour might be killed by 
the husband. Modern statutes 
make no between this sort of 
murder and murder of the usual type, and 
yet we have yet to learn that any wronged 
husband has been executed for any such 


wronged 
distinction 


crime. 

The circumstances these 
cases aid further in such interpretation. On 
trial it developed that one of the defendants 
while on the streets during the day of the 
riot, was told that the prisoner had been re- 
moved from the City Prison. Thus when he 
went into the City Prison, on the night of 
the riot, how could he intend to lynch a pris- 
oner, who he knew to be absent from that 


of 


| 





| barber. 


particular | 


| prison? 


Wherein is the intent to seize such 
a prisoner? 

As bearing further on the interpretatio: 
of this Statute, the facts leading up to th: 
actual breaking are important. We find th: 
mob assembled before the jail. While ther: 
the frequent cries of the crowd annoyed an: 
alarmed the few officers who were on duty. 
Acting on this, the officers, knowing the 
prisoner to be safe in Cleveland, asked the 
crowd to appoint a committee to enter the 
prison and satisfy the crowd that no prisonei 
was there. Accepting the invitation, a num- 
ber of men entered and searched the builcd- 
ing, of course, finding no one. Now are 
members of this committee liable to prose- 
cution just as any ordinary member of a 
mob, who attacks a prison for the purpose 
of lynching an inmate? Is this entry and 
breaking, the same as the breaking and entry 
of a burglar, as a liberal construction of the 
Statute would imply? 

With these facts in view, what shall we say 
is to be the construing of this Statute liber- 
ally, are we to put in the same category the 
man who has recourse to lynch law and the 
ordinary burglar? Does the public regard 
lynching with horror, does it become as- 
tounded and awed, as if on the commission 
of some horrible crime? We think not. Far 
from condemning such an outburst, we find 
members of the Congress using such lan- 
guage as this: 

“He might have told you that the same spirit 
that thrills the white man in North Carolina thrills 
the white man in Indiana, where recently white 
mobs murdered two negroes for murdering a white 
He might have gone to Illinois, and found 
that wherever the white man looks to the blue sky 
the spirit of superiority and progress stirs within 
him. . The gentleman wants to know if that is fair. 
Was the election conducted fairly? I tell you in the 
light of a sound philosophy, in the eyes of civil- 
ization and justice, it was fairer and juster than the 
disgraceful régimé (that of the negro) that made 
that revolution necessary (applause).” — H. R. 
Record, Jan. 12, 1901. 

Again, in the House on the same day: 

* The truth should be known. Apologists some- 
times make the statement that lynching is caused by 
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he law’s delay and the uncertainty of punishment 
yy the courts. 

ape, any one, white or black, of high station orlow 

tation, would be lynched in the South, if there were 
absolute certainty that the prisoner would be tried, 
convicted and executed on the next day. In my 
judgment, the main reason for this, which, strange to 
say, so far as I know, has never been mentioned in 
the public prints, is the fact that every one re- 
volts at the idea of placing on the witness stand a 
refined woman and compelling her to go through 
the harrowing and disgusting details of so horrible a 
crime. Such a punishment of a good woman would 
be more cruel and inhuman than lynching one who 
has placed himself beyond the pale of law and for- 
feited his right to protection under the law, human 
or divine. Another thing should be well understood, 
that our people will never be influenced by those 
who are continually bawling against the crimes of 
the lyncher and [have no abhorrence for the hellish 
crime of the lynched, and no sympathy for his vic- 
tim.” 

With the plain declaration of the attitude 
of modern statesmen toward lynching, as a 
further aid to interpreting this Statute, we 
may compare the attitude of the Roman Law 
toward irregular punishments. Gibbon, in 
his great chapter on the Roman Law, speaks 
as follows: 

“In some pressing emergencies, the citizen was 
authorized to avenge his private or public wrongs. 
The consent of the Jewish, the Athenian and the 
Roman Law approved the slaughter of the nocturnal 
thief. Whoever surprised an adulterer in his nuptial 
bed might freely exercise his revenge; the most 
bloody and wanton outrage was excused by the 
provocation; nor was it before the reign of Augus- 
tus that he was reduced to weigh the rank of the 


offender, or that the parent was compelled to sacrifice | 


his daughter with her guilty paramour.” 


Such was the bearing of Roman Law on 
the subject. We in America are proud to 
boast of a jurisprudence which has its 
foundations of the great English Common 
Law. The thought may occur that the 
Roman Law was well adapted to inhabitants 
of a warm climate, and to Roman conditions 
of life, but quite unsuited to American con- 
ditions of civilization. On this subject, we 
are fortunate to have so eminent an 
authority as Sir James Stephen. Speaking 
of such punishment in his “History of the 


In my judgment, for the crime of | 





Criminal Law of England,” Vol. 1, p. 59, he 
says: 

“ The early criminal procedure was of two kinds: 
the law of infangthief, a procedure so summary as 
hardly to deserve the name, and the law of purga- 
tion and ordeal (evertheil), a system which formed 
the first step toward our modern law. ... It should 
be remembered that in early times the really efficient 
check upon crimes of violence was the fear of pri- 
vate vengeance, which rapidly degenerated isto 
private war, bloody feuds and anarchy.” 


Still more specifically, Stephen, in the 
same work, says on “The Law of Summary 
Execution or /nfangthiecf” : 


“ A single step, but still a step however short, 
from private war and bloody feuds, is made when 
people are invested by law with the right of inflict- 
ing summary punishment on wrong-doers, whose 
offenses injure them personally. To recognize the 
right of the injured husband, or owner of property, 
to put the adulterer or thief to death, then and 
there, is a nearer approach to law than to leave 
them to fight out their quarrel subject to a compul- 
sory arbitration, ending in the payment of a pre- 
scribed sum. 

“On this right of summary execution the Saxon 
laws are full, as the following extracts show: ‘If a 
thief is seized, let him perish by death, or let his life 
be redeemed according to his wer,’ say the laws of 
Ina, meaning apparently that the thief’s fate was to 
be at the discretion of his captor. Another of 
Ina’s laws says: ‘ He who slays a thief must declare 
on oath that he slew him, offending not his gild 
brethren.’ A very obscure law of Ethelstaris begins 
thus: ‘That no thief who may be taken handhaeb- 
bender above eleven years and above eight pence.’ 
The rest of the law implies that in some cases the 
thief may be imprisoned. Another law of the same 
king implies that the natural and proper course as 
to thieves was to kill them.” 


These quotations show that summary exe- 
cution of an offender at the hands of the in- 
jured party was a part of the régular law of 
England, and from it follows that the lynch- 
ing of to-day, far from being a mad outburst 
of passion, may be considered simply as an 
expression of early English justice. 

Now then even in these modern days, men 
are upholding the rights of the lyncher. In 
the light of the ancient law of Rome, and of 
the great Common Law of England, what 
interpretation shall we make, liberal or strict. 
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Looking again to the doctrine of aider 
and abettor, shall we say that every member 
of such a mob is a rioter? Viewing together 
the construction of the Statute and this 
abettor doctrine, if we insist upon the broad 
and extensive application of the Statute, do 
we not, ipso facto, deny the right of revolu- 
tion? The facts of this particular riot, the 
doctrine thereby touched upon, provoke the 
consideration of some grave questions, and 
their final determination involves the ulti- 
mate safety of a part of our judicial life. 

After all, the great question before us is 
the real value of legislation against lynch 
law, either as general legislation or as spe- 
cially manifested in Ohio Statutes. This 
question of lynch law may be considered 
separate and apart by itself, or as a type of 
a considerable part of our legislation. If we 
look upon it as a type of the great mass of 
unenforced laws of the country, laws so much 
in advance of public sentiment, that they 
quite fail of their purpose, the field is wide 
for open discussion. We may accept the 
general proposition that unless a law is the 
expression and embodiment of public senti- 
ment it fails in its purpose. No one ques- 


tions the wisdom of laws punishing larceny, 








: 
burglary, arson, etc., such laws are backe. 
by the great common sense of the world ani 
the public sentiment of civilization. Ho, 
many are the laws that exist only on thi 
printed page. that find expression only iu 
cold type, which are endorsed neither b 
the warm blood of peoples, nor the reve1 
ence of a just populace. The smuggling 
laws evaded prior to the American Revolu 
tion by such men as Hancock and Adams, 
the Fugitive Slave Law, openly jeered at 
and scorned from 
liquor laws relaxed in prohibition Maine, 
and scoffed at in Kansas until a Carrie 
Nation wields an axe of destruction. We 
must conclude even from a most cursory 
survey of dead-letter legislation, that such 
laws are nugatory, absurd and futile. We 
must admit that law, far from being a divine 
product, is a very human and imperfect in- 
strument. Be it far from this paper ever to 
defend or uphold lynch law. The bald fact 
remains, here is law which does not com- 
mend itself to a part of the nation. Yet the 
Ohio law is a bold step to the future and all 
must concede that acting from its best lights, 
this State has taken a long step toward exact 
justice. 


3oston to Oberlin, the 
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N turning over the Reports of cases de- 
| cided by the Privy Council, we are now 
and then staftled by the strangely unfamiliar 
paths into which that illustrious tribunal is 


liable to be led. A case as to the powers of 
an electric light company may stand cheek 
by jowl with a case as to the reason and ex- 
tent of a primitive Hindu custom the origin 
of which is buried in the fathomless depths 
of an unrecorded antiquity. It is only the 
other day that this committee of English 
judges had to consider in all seriousness 
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arguments which would have sounded vastly 
more familiar to the lawyer-priests of India 
three thousand years ago. The question 
raised was, “Is it lawful by the Hindu law 
for a father to give his only son to another 
in adoption?” * The argument against this 
was that it would sanction the voluntary ex- 
tinction of a family. This happens every 
day with us, and no one is a penny the 
worse. In fact, I suppose, that if families 
were immortal our charitable foundations 
* Radhamohon wv. Hardai Bibi, L. R. 26, Ind. App. 
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would hardly manage to exist. But among 
the Hindus of to-day, as among the ancient 
Greeks and Romans, the extinction of a 
family is a much more serious affair. It af- 
fects the dead as well as the living. Take 
the case already referred to. It was argued 
that if a man were allowed to give away his 
only son, his own death would leave no rep- 
resentative of the family to perform the pri- 
vate family rites. The consequence would 
be that he would be left to languish in put 
or hell. This might seem a personal matter, 
as to which the father ought to be allowed to 
choose for himself. If he chose put with his 
eyes open, why should anyone interfere? 
But unfortunately, he would not be the only 
one to suffer. The cessation of the family 
rites would prevent the flow of promotion 
among previous generations of the dead. If 
a man duly performs the rites his dead father 
is freed from put, his grandfather becomes 
immortal, and his great-grandfather is car- 
ried up to the solar system. If the rites are 
not performed the foundations of this pos- 
thumous happiness are dashed. away, and 
the legitimate expectations of deserving an- 
cestors are rudely disappointed. All this, 
except perhaps the rise to the solar system, 
would have sounded quite reasonable and 
natural to a Roman in the early days of the 
city. All the Aryan peoples, and many non- 
Aryan peoples, too, start with attaching pro- 
found importance to perpetuating the family. 
Ancestor-worship is the most universal of 
early religions. It appeals to human nature, 
for the benefits are not all on one side. The 
man who treats his ancestors well will not 
be overlooked by them, and many a stroke 
of apparent luck may be due to their pious 
care. We find this form of faith among 
peoples extremely remote from each other 
in space and time; among modern Hindus, 
ancient Greeks and Romans, Chinese, Jap- 
anese and Arabs, without attempting to 
enumerate them all. So deeply rooted are 
these old beliefs that in some out of the way 
corners of the world fifteen hundred years 
of Christianity has not destroyed them. 
Among the mountains of the Caucasus, in 





what is now a Russian province, the Os- 
setes still place food and drink upon the 
tombs, that their dead may not suffer from 
hunger (Dareste, Etudes d’Histoire du 
Droit, p. 137); yet the Ossetes have been 
Christians since the fourth century. But the 
Anglo-Saxon race has travelled so far from 
the faith of its forefathers that we have most 
of us forgotten all about it. 

And we are apt to forget that in this, as in 
so many other things, the Hindus are to- 
day where we were thousands of years ago. 
In their present we have a picture of our 
own remote past. In India we see all round 
us institutions and customs which in Europe 
were extinct before history began. A case 
about ancestor worship in the law reports 
startles us in much the same way as if we 
were to put up a pterodactyl in the Park. 

One of the most fruitful ideas of modern 
science is that our complex, civilized society 
has grown out of a simple and uncivilized 
society, and that when we observe and study 
the customs of savage peoples we are as it 
were beholding our own far away ancestors. 
Mons. Paul Bourget, writing of his travels 
in America, said what struck him as most 
instructive was to pass in a few hours from 
the simple and elementary conditions of a 
new settlement to the complex civilization 
of the Eastern cities. In looking through 
the windows of the cars, as we travel from 
West to East, we see the history of America 
unrolled before us. And one who did not 
know anything about the primitive bush 
might think the simple log village of the 
West was the starting point. We are liable 
to make the same mistake in our study of 
mankind. The religious ideas and the social 
customs of the Hindus strike us as bearing 
the marks of a hoary age. They may repre- 
sent, so to speak, the views of our grand- 
fathers. But if we want to find out the views 
of our great-great-grandfathers, it is not to 
the polite and subtle-witted Hindu that we 
must look, but rather to races at the stage 
of progress reached by the tribes of Central 
Africa or by the Pacific Islanders. 

It is in India that we find still surviving 
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that form of family organization which was 
once characteristic of all the Ayrans. This 
is the joint undivided family, composed of 
the “male descendants of a common ances- 
tor, any males who have been adopted by 
members of the family, and the wives, 
widows, and unmarried daughters of the 
male members; all of whom are living as a 
joint Hindu family, and none of whom have 
separated from others.” (Sir W. C. Pet- 
heram; second article on “English Judges 
and Hindu Law,” L. Q. R., 1899, p. 175.) 
All of these are joint owners in the family 
property, and offer sacrifices to the same 
common ancestor. Students of Roman Law 
know that this description of an existing 
Hindu family applies with absolute accuracy 
to the early Roman family. 

Those of us who were brought up on the 
works of Sir Henry Maine, are not likely to 
forget how that interesting and plausible 
writer finds in the patriarchal family the 
germ of our modern social organization. 
The paterfamilias or patriarch governs his 
household, which includes his sons and their 
As he has the power of 
life and death over all the members of the 
family, he can easily repress any tendency 


wives and families. 


on the part of an unruly son to take too 
seriously his position as a joint-owner of the 
Where one of the joint- 
owners can play ducks and drakes with the 


family property. 


common property, while the other owners 
have to grin and bear it, community of prop- 
erty seems rather a misnomer. This was the 
happy position of the Roman paterfamilias, 
and the same liberal powers are enjoyed by 
the Canadian husband over the property 
which, in theory, belongs to his wife as 
much as to himself. (C. C., 1292). The 
patriarch is the king and priest of the family. 
Tne families of Abraham and other patri- 
archs as described in Genesis are looked 
upon by Maine as illustrating this theory. 
Each family is an independent unit, forming 
no part.of any larger organization such as 
a state, or even as a tribe. And, in Maine’s 
view, these larger organisms were formed by 





the gradual extension of such patriarchal! 
families. If the descendants of the same 
patriarch continued to live near each other, 
they became in time a clan, and sometimes 
out of the confederation of several clans, 
perhaps united for war under some powerful 
chief, there would grow up a rude kind of 
nation. The theory of evolution has, how- 
ever, led many modern writers to look much 
further back into the mists of antiquity. 
Even the pterodactyl is a creature of yester- 
day, compared with the simple organisms 
which flourished when all the world was 
young. And it is now earnestly contended 
that the patriarchal family was the outcome 
of a long process of social development. In 
the Roman family, as we know it from the 
earliest records, relationship is only recog- 
nized on the father’s side. The daughter 
when she marries becomes a stranger to her 
father’s house. She passes into the family of 
her husband. His people are her people, 
and his gods her gods. She and her de- 
scendants have henceforth no part nor lot 
in her original family. They not 
agnates, and the law looks only at agnatic 
kinship. 
that the fact that a man is as much related 
to his mother’s brother as to his father’s 
brother. 
of many of the Aryan peoples, a mother’s 
brother is no relation at all. Sir Henry 
Maine fixes on this stage as being the start- 
ing point. His modern opponents, on the 
other hand, maintain that long before this 
stage was reached there had been a time 
when the only relationship known was that 
on the side of the mother. This system is 
still followed by many uncivilized peoples. 
Among many tribes of savages society is or- 
ganized on the clan system. Theclanconsists 


are 


To us nothing seems more obvious 


3ut at a certain stage in the history 


of a number of persons—sometimes as many 
as five hundred, but generally fewer—who 
live together in a village. They all claim to 
be the descendants of a common ancestor, 
and bear the same family-name. The name 
is taken from some animal or natural object. 
They are all called rattle-snakes, corn-stalks, 
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1 by some analogous appellation. Marriage 
s strictly forbidden within the clan. Only a 
nan from a neighboring or foreign clan is 
illowed to marry a lady rattle-snake or lady 
-orn-stalk. And she will not go to him. If 
he wants to marry her he must come to live 
with her in her village, and throw in his lot 
vith the rattle-snakes. This is the well- 
known custom to which Mr. J. F. McLen- 
nan gave the name exogamy, which is now 
generally adopted. Descent among the 
rattle-snakes is reckoned only in the female 
lime. The children rattle-snakes irre- 
spective of the clan of their fathers. The 
imported husbands play their humble part in 
perpetuating the race of rattle-snakes, and 
have to drop into the ways of their wives’ 
people. It is hardly possible for them to 
oppose the traditional policy of the rattle- 
snakes, for they are so-many isolated units. 


are 


One husband may be a fox by birth, and 
another a squirrel. And the foxes from time 
immemorial have had no dealings with the 
squirrels. If now and then a cantankerous 
husband tries to be aggressive, he is 
promptly brought to see that he is in a min- 
ority of one. The rattle-snakes stand by each 
other through thick and thin, and every 
member of the clan is bound by all that is 
holy to take vengeance for a wrong done to 
a brother or sister rattle-snake. 

So among the North American Indians 
every nation was divided into a number of 
clans, and among most of the nations the 
rule is, or was, first, that no man could 
marry in his own. clan, and, secondly, that 
every child belonged to the clan of its 
mother. (McLennan, Primitive Marriage, 
96, Post, Grundriss, Vol. I, p. 71). It would 
be easy to multiply instances of the same 
rule. What is the explanation of reckoning 
kindred by the mother only, and not con- 
sidering that a child was related to its father 
or its father’s kin? The answer generally 
given is that it dates back to a time when 
even the wisest child did not know its own 
father. It is assumed that there was a time 
in the infancy of the race, when marriage 





had not been thought of. The wild men and 
women who wandered about the woods, 
picking up a precarious livelihood by killing 


| game with the rudest weapons, formed ac- 
| cording to this theory no permanent al- 


liances with each other. Sir John Lubbock, 
with commendable gallantry, speaks of the 
women as “communal wives.” But some 
degree of specific appropriation seems to be 


| implied in the word “wife,” and the term 
| marriage is inappropriate to describe the 
| casual and fleeting relations 


between the 
sexes which are assumed to have been uni- 
versal in primitive society. As Mr. Herbert 
Spencer puts it, “among low savages the re- 
lations of the sexes are substantially like 
those common among inferior creatures.” 
(Principles of Sociology, 3d Ed., Vol. I, p. 
600). Exclusive relationship by the mother 
is ascribed upon the theory to the uncer- 
tainty of paternity. The well-known saying 
“maternity is a matter of fact; paternity is 
a matter of inference,’ appealed with ir- 
resistible force to primitive mankind. Many 
modern writers have followed McLennan’s 
view that all races began by counting kin- 
dred by the mother’s side only; that many 
races at a later date adopted the agnatic 
principle and reckoned kindred only by the 
father; and that still later some races came 
to admit relationship on the side of both 
parents equally. Dr. Post, one of the most 
recent and most learned of the German 
writers on this subject, goes even further. 
He says kinship by the female line only is 
everywhere the most ancient system; kin- 
ship by both parents everywhere the most 
modern. Kinship by the male line only is 
everywhere more modern than kinship by the 
female line only, and more ancient than kin- 
ship by both parents. And probably kinship 
by females only, and then by males only, are 
stages through which all races have passed. 
(Gruridriss, I, p. 661; McLennan, Primitive 
Marriage, 133). 

The passage from promiscuity, or more 
euphemistically, “communal marriage” to 


| monogamy is bridged over by the curious 
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system of polyandry. In Thibet, among the 
Nairs of Malabar, and elsewhere, we still find 
this system in force. Several men have one 
wife in common. A refinement of this ar- 
1angement is to insist, as in Thibet, that the 
A traveller 
in Thibet of the last century, says: “They 
club together in matrimony as merchants 
do in trade. Nor is this joint concern often 
productive of jealousy among the partners. 
Dis- 
the 


co-husbands must be brothers. 


They are little addicted to jealousy. 
putes, indeed, about 
children of the marriage, but they are set- 


sometimes arise 


tled either by a comparison of the features 
of the child with those of its several fathers, 
or left to the determination of its mother.” 
(Cited by H. Spencer, Principles of Soci- 
ology, third edition, p. 648). 

The course of development is then said to 
be (1) promiscuity, in which paternity is al- 
together uncertain; (2) polyandry, in which 
paternity lies between the members of a 
small partnership; and (3) monogamy, in 
which pater est quem nupti@ demonstrant. 

As paternity becomes more and more de- 
monstrable, the unreasonableness of reckon- 
ing kin by the mother only is more apparent, 
until a time is reached when the men assert 
independence and that the 
should bear their name, and not 
The rise of private 
made 


their claim 
children 
that of their mother. 
property facilitated the change. It 
men anxious to see their sons provided for 
as their heirs. 

That many races took to polygamy instead 
of monogamy does not affect the argument, 
because there, too, paternity was indis- 
pattable. 

The theory of the progress of the race 
which I have sketched, has met in the last 
few vears with much criticism. Westermark, 
Starcke and other able writers have advanced 
many cogent arguments against it. 

The general line of attack may be indi- 
cated in a few words. 

(1) It is denied that primitive mankind 
lived in a state of promiscuity. Even many 


animals which men look down upon, live in 





pairs; e. g. the man-like apes, whales, seai 
the hippopotamus, and squirrels. As {. 
birds, one naturalist affirms that “real geni. 
ine marriage can only be found amon, 
birds.” .(Westermark, Hist. of Human Ma: 
riage, p. I1). It is true that modern oi 
servers would not go so far as Ulpian. Hi, 
said natural law was shared by man with ai 
animals, and gave as instances of its opera 
tion the union of the sexes which we cai! 
marriage, and the care which all animals 
show in the rearing of their young. But th« 
most kindly critic must admit that, as to 
sexual relations, some of the lower animals 
set but a low standard of decorum, and that, 
as to the education of the offspring, the) 
leave their young to fight their own battles 
at a dangerously early age. 
Notwithstanding, if it can be shown that 
some of the so-called inferior animals form 
more or less durable alliances, it seems too 
harsh a view to think that our ancestors 
were less virtuous than the gorilla or the 
hippopotamus. Moreover, this is confirmed 
by the fact that some of the rudest races of 
existing men are found living in separate 
families. To give one example out of many: 
“The wild or forest Veddahs (in Ceylon), 
Mr. Pridham states, built their huts in trees, 
live in pairs, only occasionally assembling in 
greater numbers, and exhibit no traces of 
the remotest civilization, nor any knowledge 
of social rites.” 
And a _ very 
promiscuity is the prevalence of jealousy. 
In spite of many curious and interesting cus- 


strong argument against 


toms, most savages are extremely jealous; 
e. g. “Among the nomadic Koriaks many 
wives are killed by passionate husbands. 
Hence the women endeavor to be very ugly: 


| they refrain from dressing their hair or wash- 


ing, and walk about ragged, as the husbands 
take for granted that if they dress them- 
selves, they do so in order to attract ad- 
mirers.” (Westermark, p. 120). 

(2) There is no evidence to show that 
polyandry was ever a wide-spread, far less a 


universal institution. Rather it seems to 
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have sprung up in a few out-of-the-way 
places, owing to peculiar local conditions. 
It is, therefore, unscientific to assume the 
general existence of polyandry in order to 
account for the change from kinship by 
females to kinship by males. 

(3) The assertion so frequently made that 
all races start with kinship by females can- 
not be supported. It is true that we find 
such a system very widely spread; but it is 
equally true that among some of the rudest 
races we find no trace of it, and as regards 
the Aryan peoples the evidence of its exist- 
ence before the historic period is very un- 
convincing (Westermark, p.-104). So far 
as we know, there are many races which 
from the earliest times have followed the 
system of kinship by males. 

On the whole it seems unsafe to assume 
that kinship by females everywhere preceded 
kinship by males. It is more probable that 
different circumstances led to one race 
adopting the one custom, and another race 
the other custom. The co-existence of these 
two systems is, no doubt, difficult to explain. 
The clue to the solution lies, perhaps, in the 
different position enjoyed by the husband 
in different tribes. Among many tribes, as 
among the Indians to whom I referred some 
time ago, a man on marrying has to leave 
his own home, and go to live in the home of 
his wife’s father, of whose family he becomes 
a member. In Sumatra, in the mode of mar- 
riage called ambel anak, the father of a virgin 
makes choice of some young man for her 
husband, and he lives in the father-in-law’s 
house “in a state between that of a son and 
that of a debtor” (Westermark, p. 109). 
Among other tribes, on the contrary, the 
men are less meek. They steal, or buy, or 
coax wives to come to live with them 
in their homes. Curiously enough, in one 
case at least, both customs are found side 
by side among the same people. (See e. g. 
McLennan, Patriarchal Theory, p. 42). 





Among the Singhalese there are two rec- 
ognized forms of marriage: the beenah mar- 
riage, in which the husband goes to the 
wife’s hut; and the deega marriage, in which 
he carries her away to his village. Many 
circumstances may have led to a difference 
of custom. Where wives are scarce it may 
be necessary to propitiate their parents in 
many ways. Even where purchase in its 
coarser form is not met with, the intended 
mother-in-law may expect little attentions 
to be shown her. We may find it wise to 
take her now and then to a theatre. Among 
the Padams of India the lover presents the 
young lady’s parents from time to time with 
small delicacies, such as field mice and squir- 
rels. The beenah marriage is not unknown 
among ourselves. When we say that the 
husband “hangs his hat up” in the house of 
his wife, or of her father, this is essentially 
the same thing. Now where such a practice 
is customary, one is not surprised that the 
children bear the name Of the mother, and 
belong to her family. But when the hus- 
band has czrried off his wife, like young 
Lochinvar, or even in a more peaceful mode 
has persuaded her to leave her home, and go 
to his, and to follow his fortunes; it would 
seem a very odd thing if the children were 
to be accounted as related only to their 
mother’s family. 

Whatever explanation we may adopt of 
these curious customs, there seems to me to 
be great force in the modern criticism of Mc- 
Lennan’s theory. 

That the patriarchal family, as we find it 
in India, is really primitive can hardly be 
considered likely. But it is very possible 
that among our Aryan forefathers there 
never was a time when no family system ex- 
isted, and perhaps there never was a time 
when the husband did not successfully assert 
his claim to be the head of the house.—La 
Revue Légale. 
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A CENTURY OF ENGLISH JUDICATURE. 
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By VAN VECHTEN VEEDER. 


FROM THE COMMON LAW PROCEDURE ACT TO THE JUDICATURE ACT. 


N any consideration of modern English 
judges Baron Bramwell must hold a 


| 


conspicuous place. In mere length of service 
(thirty-six years) he is surpassed in modern 
times only by Baron Parke, whom he suc- 


ceeded. He is an interesting link between 
the past and the present. Coming to the bar 
soon after Lord Tenterden apologetically 
made a few changes in the supposed per- 
fections of the common law, he lived to 
frame the Common Law Procedure Act and 
to assist in the final overthrow of the old sys- 
tem by the Judicature Act. He was doubt- 
less a great lawyer and a learned judge, but 
his marked personality exerted an influence 
not limited by learning—the breezy, invigor- 
ating influence of sturdy common _ sense 
caustically applied to particular problems. 

In almost every respect he was a complete 
contrast to his prosaic predecessor, Baron 
Parke. He chose to mask a genial and 
generous nature under the garb of humorous 
cynicism, but in reality he was no cynic. 
Throughout his career he was one of the 
most popular as well as interesting of the 
judges. With a personality as vigorous as 
Maule’s or Westbury’s, he was one of tic 
sturdiest, manliest and kindest of men.' He 
did not always respect conventional tra- 
ditions, and his plain directness of speech 
sometimes shocked sensitive people. e 
never hesitated to speak out what he thought. 
In the fearless discharge of his judicial 
functions he had great contempt for public 


opinion. Some observations in a charge 


* Upon his retirement he could recall only one unpleas- 
antness. ‘Once a very old and dear friend of mine pro- 
voked me so much and made meso angry that I actually 
threatened to commit him and I remember that on my 
asking him what he would have done if I had committed 
him, he answered promptly, ‘Move for my own discharge.’” 


+ 








| 


having met with applause, he paused and 
then said quietly, “I recall those words—I 
must have been saying something foolish.” 

He received his legal training in the 
strictest school of special pleading, and was 
familiar with all its mysteries. But he was 
not, like Parke, blind to the defects of the 
system. “I think,” he said, “that some 
twenty or thirty years hence, when the pres- 
ent generation of lawyers has ceased to exist, 
it will scarcely be believed that such a state 
of things did exist in a civilized country.” 
Consequently, when public opinion was ripe 
for the overthrow in a large measure of the 
system, Bramwell was chosen to make the 
change. the work required a mind well 
trained in the old system, yet broad enough 
to see its defects. It was conceded that 
Bramwell and Willes did most of the work. 
The final overthrow of the old system by 
the Judicature Acts received his cordial 
support. He occasionally showed the effect 
of his overtraining in this species of dialectic 
in his fondness for framing dilemmas (see 
his opinion in the Bernina case, 13 App. Cas. 
I1) and, more rarely, in the maintenance of 
metaphysical positions somewhat removed 
from common sense. 

One of the most conspicuous instances of 
this susceptibility to scholastic logic was his 
position that an action for malicious prose- 
cution will not lie against a corporation. 
(Abrath v. North Eastern Ry., 11 App. Cas. 
247.) A corporation, he maintained, is in- 
capable of malice or motive. If the stock- 
holders direct a malicious prosecution they 
are personally liable; while such action by 
the directors ultra vires. Ob- 
viously if malicious prosecution could not be 


o) 


¢ 


would be 
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maintained against a corporation neither 
Another characteristic 
perversion was his application of the maxim 


could negligence.’ 


“It is a rule of good 
Baker, 9 App. 
Cas. 187, “that if a man voluntarily under- 


volenti non fit imjuria. 
sense,” he said in Smith 7. 


takes a risk for a reward which is adequate 
to induce him, he shall not, if he suffers 
from the risk, have a compensation for which 
he did not stipulate. He can, if he chooses, 
say, ‘I will undertake the risk for so much, 
and if hurt you must give me so much more, 
or an adequate equivalent for the hurt.’ But 
drop the maxim. Treat it as a question of 
bargain. The plaintiff here thought the pay 
worth the risk and did not bargain for a 
compensation if hurt; in effect he undertook 
the work with its risks ior his wages and no 
He says so. 
‘lf I am to run this risk you must give me 


more. Suppose he had said, 
six shillings a day, and not five shillings,’ 
and the master agreed, would he in reason 
have a claim if he got hurt? Clearly not. 
What difference is there if the master says, 
‘No, I will only give the five shillings.’ 
None. 

He reargued the same matter in Membery 
v. Great Western Ry., 14 App. Cas. 179: “I 
hold that where a man is not physically con- 
strained, where he can at his option do a 
thing or not, and he does it, the maxim 
What is volens? Willing; and a 
man is willing when he wills to do a thing 
and does it. No doubt a man, popularly 
speaking, is said to do a thing unwillingly, 


>? 


I am ashamed to argue it.” 


epplies. 


with no good will; but if he does it, no matter 
what his dislike is, he prefers doing it to 
leaving it alone. He wills to do it. He does 
not will not to do it. I suppose nolens is the 
opposite of volens, its negative. There are 
two men; one refuses to do work, wills not 
to do it, and does not do it. The other 
grumbles, but wills to do it and does it. Are 
both men nolens, unwilling? Suppose an 


? Observe, also, his position on the liability for rent of 
an original lessee whose assignee has become bankrupt 
and disclaimed the case. Smyth v. North, 7 Ex. 
250. 


! extra shilling induced the man who did th 
| work. Is he nolens or has the shilling mad: 
him wvelens? There seems to be a strang< 
notion either that a man who does a thing 
and grumbles is nolens, is unwilling, has not 
the will to do it, or that there is something 
intermediate nolens and volens, something 
like a man being without a will and yet who 
wills. If the shilling made him volens, why 
does not the desire to continue employed do 
so? If he would have a right to refuse the 
work and his discharge would be wrongful, 
with a remedy to him, why does not his 
preference of a certain to an uncertain law 
not make him volens as much as any other 
motive? There have been any infinity of 
profoundly iearned and useless discussions 
as to freedom of the will; but this notion is 
new.” 

The truth is, the good Baron’s politi- 
cal views were so pronounced that in a 
certain line of cases they influenced his 
judicial opinions. He was the stoutest of 
liberals, and looked with alarm upon modern 
socialistic tendencies—“grandmotherly pro- 
tection,” he termed it. ‘Please govern me 
as little as possible,” he said. This was the 
Lasis alike of his opposition tothe prohibition 
logic (see his articles on “Drink” in Nine- 
teenth Century, May and June, 1885), to 
employer's liability legislation (see 
pamphlet “On the Liabilities of Masters to 
Workmen for Injuries from Fellow-Ser- 
vants,” London, 1880), and his point of 
view on many legal doctrines. Sometimes 
this tendency moved in directions where his 


his 


fearless independence and plain speech were 


most needed. In the trades union case of 
R. v. Druitt, 10 Cox Cr. Cas. 592, he asserted 
in broad terms that by the common law of 
England the liberty of a man’s mind and will, 
how he should bestow himself and his means, 
his talents and his industry, was as much 
the subject of the law’s protection as was that 
of his body. Certain details of his exposition 
| of the law in that case have since been re- 
| garded as obitcr dicta, but his views deserve 
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-areful consideration. Nothing could be 
saner than his views in the great Mogul 
Steamship case (1892), A. C. 25, on the vital 
subject of freedom of trade. “It is admitted,” 
he said, “that there may be fair competition 
in trade, that two may offer to join and com- 
pete against a third. If so, what is the 
siefinition of fair competition? What is 
unfair that is neither forcible nor fraudulent? 
It seems strange that to enforce freedom of 
trade, of action, the law should punish those 
who make a perfectly honest agreement with 
a belief that it is fairly required for their 
protection.” The inquiry, “What is unfair 
that is neither forcible nor fraudulent?” is the 
sum and substance of his legal and political 
philosophy. Throughout his judicial and 
political career he stood firmly on the ground 
of strict adherence to contract. “A bargain 
is a bargain,” he used to say; and he strongly 
deprecated making contracts for people, 
whether by legislation or through equity. 
t may be inferred, therefore, that he had 
little sympathy with certain equitable doc- 
trines. In the case of Salt v. Northampton 
(1892), A. C. 18, on the validity of fetters on 
redemption in mortgage transactions, he 
took occasion to say: “Whether it 
would not been better to have 
held people to their bargains, and taught 
them by experience not to make unwise 
ones, rather than relieve them when 
they had done so, may be doubtful. We 
should have been spared the double con- 
dition of things, legal rights and equitable 
rights, and a system of documents which do 
3ut the piety or 


have 


not mean what they say. 
love of fees of those who administered equity 
has thought otherwise, and probably to undo 
this would be more costly and troublesome 
than to continue it.” And he adverts, in 
Derry v. Peek, 14 App. Cas. 337, to what he 
regards as the mistake made by courts of 
equity in “disregarding a valuable general 
principle in their desire to effect what is, or 
is, thought to be, justice in a particular 
instance.” But if he was inclined to lean too 





much toward the legal as distinguished from 
the equitable view of rights, he seldom failed 
to temper his common law views with the 
good sense which gives to technical rules 
their just limitations. | 

Baron Bramwell was quick to see the 
weak side of a case against a railway cor- 
poration. This tendency was not, however, 
an original prejudice, but rather an effort 
to rectify the injustice done by misdirected 
sympathy for the weaker side. “Let us hold 
to the law. If we want to be charitable, 
gratify ourselves out of our own pockets.” 
(9 App. Cas. 187.) The authorities, he said 
on another occasion, “show a generous 
struggle on the one hand to make powerful 
companies liable to individuals, and on the 
other hand an effort for law and justice. 
Sometimes one succeeds, sometimes the 
other, and the cases conflict accordingly” 
(13 App. Cas. 51). “It does not follow that 
if a man dies in a fit in a railway carriage 
there is a prima facie case for_his widow and 
children, nor that if he has a glass in his 
pocket and sits on it and hurts himself, there 
is something which calls for an answer or 
explanation from the company.” And in the 
course of his statement of his view that an 
action for malicious prosecution would not 
lie against a corporation, in Abrath v7. North 
Eastern Railway Company, he said: ‘Every 
one, or every counsel and solicitor listening 
to me, knows that the only reason why a 
railway company is selected for an action of 
this sort is that a jury would be more likely 
to give a verdict against a company than 
against an individual. Everybody knows it; 
and perhaps there is a sort of hope of con- 
fusion. It is said, ‘the man was innocent; 
somebody ought to be punished for it; here 


’ 


is a railway company; there was an improper 
motive’; and so there is a jumble; the case 
gets before a jury, and a railway company 
is exactly the party to have damages 
awarded against it.” 

But aside from the well-recognized class 
of cases in which he was, known to entertain 


‘ 
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favorite prepossessions he was a sound 
judge. As a whole, clearness of perception, 
strength of judgment and wide acquaintance 
with the world of affairs are indelibly 
stamped upon his work. On many occasions 
his quick perception, good sense and dry 
humor were admirable solvents to the doubts 
and difficulties of his more subtle-minded 
brethren. A good instance is hischaracteriza- 
tion of the distinction sought to be made in 
Derry v. Peek, 14 App. Cas. 337, between 
legal and actual fraud: “I do not think we 
need trouble ourselves about ‘legal fraud,’ 
nor whether it is a good or bad expression, 
because I hold that actual fraud must be 
proved in this case to make the defendants 
liable, and, as I understand, there is never 
any occasion to use the phrase ‘legal fraud’ 
except when actual fraud cannot be estab- 
lished. ‘Legal fraud’ is only used when 
some vague ground of action is to be re- 
sorted to, or, generally speaking, when the 
person using it will not take the trouble to 
find, or cannot find, what duty has been 
violated or right infringed, but thinks that 
a claim is somehow made out.” In com- 
mercial law, in particular, he was a recog- 
nized authority. His powerful dissenting 
opinion in the Vagliano case (1891), A. C. 
107, shows his familiarity with the subject. 
It was he who suggested the theory of lim- 
ited liability. In the domain of torts, the 
application of the doctrine sic utere tuo ut 
alienum non lacdas in Rylands v. Fletcher 
was due, in the first instance, to Bramwell, 
who differed from the other judges in the 
Exchequer. 

It is probable that he was at his best 
sitting with a special jury. There what 
has been aptly called the high initial velocity 
of his mind in mastering facts, assaying evi- 
dence and applying general principles to 
particular facts came into full play. His 
insight into human nature was keen; he 
knev: its weaknesses and its faults, and hum- 
The force 
of common sense and caustic humor could 


bug had no chance before him. 





go no further than his admirable charges t: 
juries. In a case where a farmer 
charged with shooting at a boy who was 
stealing apples, after a lengthy argument 
by the counsel for the defendant, Bramwel! 
charged the jury as follows: “Considering 
the materials he had, I am surprised, gentle- 
men, that the learned counsel did not mak« 
his speech longer. I, however, shall leave 
the case to you in eight words: The pris- 
oner aimed at nothing and missed it.” He 
had, moreover, rare skill in putting his view 
of a case before a jury without seeming to 
take a side. 

His highly original and independent mind 
contributed much to enliven the reports of 
his time. His clear and analytical intellect 
expressed itself in a vigorous and epigram- 
matic style which is as rare in the reports 
as it is refreshing. No man appeared to 
think less of words and more of substance, 
yet few Englishmen have used their mother 
tongue with greater effect. His discussion 
in the case of the Commissioners of the In- 
come Tax v. Pemsel (1891), A. C. 531, as 
to what constitutes a charity, is a good 
example of his happy colloquialism. 

“T hold that the conversion of heathens 
and heathen nations to Christianity or any 
other religion is not a charitable purpose. 
That it is benevolent, I admit. The pro- 
vider of funds for such a purpose doubtless 
thinks that the conversion will make the 
converts better and happier during this life, 
with a better hope hereafter. I dare say this 
donor did so. So did those who provided 
the faggots and racks which were used as 
instruments of conversion in times gone by. 
I am far from suggesting that the donor 
would have given funds for such a purpose 
as torture; but if the mere good intent 
make the purpose charitable, then I say the 
intent is the same in the one case as in the 
other. And I believe in all cases of propa- 
gandism there is mixed up a wish for the 


Was 


prevalence of those opinions we entertain, 


because they are ours. But what is a char- 
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itable purpose? Whatever definition is 
given, if it is right as far as it goes, in my 
opinion this trust is not within it. I will 
attempt one. I think a charitable purpose 
is where assistance is given to the bringing 
up, feeding, clothing, lodging and education 
of those who from poverty, or comparative 
poverty, stand in need of such assistance, 
that a temporal benefit is meant, being 
money or having a money value. This defi- 
nition is probably inefficient. It very likely 
would not include some charitable purposes, 
though I cannot think what, and include 
some not charitable, though also I cannot 
think what; but I think it substantially cor- 
rect, and that no well-founded amendment 
of it would include the purposes to which 
this fund is dedicated. * * * I think 
there is some fund for providing oysters at 
one of the Inns of Court for the Benchers; 
this, however benevolent, would hardly be 
called charitable; so of a trust to provide 
a band of music on the village green.” 

For authorities however venerable, if irra- 
tional or founded on doubtful principles, he 
“T am prone,” he once 
principles, and 


had scant respect. 
said, “to decide cases on 
when I think I have got the right one I am 
apt (I hope I am not presumptuous), like 
Caliph Omar, to think authorities wrong or 
He was well equipped with self- 
confidence. “Lord Cairns was a great law- 
yer and a consummate judge,” he said in 
“but I differ with him unhesi- 
tatingly.” He was too tenacious of his per- 
sonal opinions, some thought. The view 
that posting acceptance of an offer which 
never reaches the offerer constitutes a con- 
tract, is one of the doctrines to which he 
never would assent. (British and American 
Tel. Co. v. Colson, 6 Ex. 118; Household 
Fire Insurance Co. v. Grant, 4 Ex. D. 216). 
It is often amusing to observe his efforts to 
enforce his favorite views. In the Mem- 
bery case his discussion of the doctrine 
volenti non fit injuria was really unnecessary 
to the determination of the issue. This is 


needless.” 


one case, 








the way he introduces it: “Of course it is 
in a sense not necessary that I should ex- 
press an opinion on this, as the ground I 
have just mentioned, in my opinion, disposes 
But if, instead of mentioning 
that ground first, I had mentioned the one 
I am now dealing with, it would, on the 
same reasoning, be unnecessary to mention 
that. What I am saying is not obiter, not 
a needless expression of opinion on a matter 
not relevant to the decision. There are two 
answers to the plaintiff, and I decide against 
him on both, one as much as the other.” 

On the occasion of his retirement from 
the bench Baron Bramwell said: “I can hon- 
estly say that if I had my choice of being a 
great judge or a good judge, I should un- 
hesitatingly choose the latter.” Hewas both." 


of the case. 


* Baron Bramwell’s principal efforts are: Derry v. Peek, 
14 A. C. 337 (deceit); Jackson vw, Insurance Co., 10 
C.P. 25 (marine insurance); Hall v. Wright (breach of 
promise); Bullen v. Sharp, 1 C. P. 86 (partnership) ; 
Debenham v. Mellon, 5 Q. B. D. 394 (wife’s neces- 
saries); Rankin v. Patter, 6 E. and I. App. 131 (marine 


| insurance); Reg.v. Druitt, 10 Cox Cr. Cas, 592 ; Commrs. 


of Income Tax v. Pemsel (1891), A. C. 531 (charity); 
Mogul Steamship Co. v. McGregor (1892), A.C. 25 (con- 
spiracy); Mills v. Armstrong, 13 A. C. (negligence); 
Capital and Counties Bank v. Henty, 7 A.C. 741 (libel); 


| Degg v. Midland Ry. 1 H. and W. 781 (master and ser- 


vant); Jones v. Tapling, 31 L. J., C. P. 342 (easements); 
Gray v. Carr, 6 Q. B. 522 (shipping); Hammersmith Ry. 


| v. Brand (damage for vibration); Bryant v. Foot, 3 Q. B. 
| 497 (prescription); Rodocanachi z. Elliott, 9 C. P. 578 


(marine insurance); Mullinger v. Florence, 3 Q. B. D. 
484 (liens); Clark v. Molyneux, 3 Q. B. D. 237 (libel) ; 
Massam v. Cattle Food Co., 14 Ch. D. 763 (trade name) ; 
Honck v. Muller, 7 Q. B. D. 92 (sales); Sewell v. Bur- 


| dick, 10 A. C. 74 (bill of lading); Britton v. Gt. Western 


Cotton Co., 7 Ex. 130 (master and servant) ; Duke of 
Buccleuch v. Board of Works, 3 Ex. 306; Reg. v. Castro, 
5 Q. B. D. 507 (criminal procedure); Drew v. Nunn, 4, 
Q. B. D. 6€8 (agency); Ryder v. Wombell, 3 Ex. 218 
(infants’ necessaries). 

Some of his more characteristic opinions as to method 
and tendencies are: Abrath v. Northeastern Ry., 11 A. 
C. 247 (malicious prosecution); Great Western Ry. v. 
Bunch, 13 A.C. 31 (negligence) ; Membery v. Gt. Western 
Ry:, 14 A. C. 179; Sullivan v. Mitcalfe, 5 C. P. D. 4€9 
(company); Salt v. Marquis of Northampton (1892), A. 
C, 18 (mortgage); Bamford v. Turnley, 3 B. and S. 62 
(nuisance); Bridges v. No. London Ry. (negligence) ; 
Twycross v. Grant, 2 C. P. D. 469 (company). 


His dissents are always vigorous and original. See 
the following: Bank of England v, Vagliane (1891), A. 
C. 107 Smithv. Baker, 9 A. C. 187: Household Fire 
Ins. Co. v. Grant, 4 Ex. D. 216 (contract); Riche v. Ash- 
bury Co., 9 Ex. 224 (company); Jackson v. Met. Ry., 2 
C. P. D. 125 (negligence) ; Johnson v. Roylton, 7 Q. B. 
D. 438 (sales); Gray v. Fowler, 8 Ex. 249 (vendor and 
purchaser). 
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THE PETITION OF JACQUES DE LA MOTTHE.' 


By LEE M. FRIEDMAN. 


N 1654 Brazil was surrendered to the Por- 
| tuguese and the Dutch settlers withdrew 
leisurely to the growing colonies in New 
Netherlands. The Jews settled at Bahia, 
who had fought valiantly at the side of their 
Dutch neighbors, found themselves outcasts, 
forced to flee from the homes they had oc- 
A few 
of these Jews escaped to Cape St. Anthony, 
where they fell in with some of their old 
neighbors, who were embarking for New 
Netherlands. The Jews pleaded to be taken 
along. The little barque St. Catrina was 
very small and already overcrowded, and 
Captain de la Motthe did not regard Jews 
with favor. However, the Jewish gold and 
extravagant promises to still larger payments 
overcame the captain’s prejudices, and finally 
the Jews were taken aboard, but the larger 
part of their possessions were left behind to 
be sent after them to New Amsterdam when- 
ever opportunity might offer. 

At last, one autumn day the St. Catrina 
cast anchor in the waters of New Amsterdam. 
When, however, the Jews prepared to go 
ashore Captain de la Motthe would not allow 
any of their goods to be carried from the 


cupied for almost twenty-five years. 


ship until every stiver of the passage money 
of each one of them had been paid. They 
reasoned with him. They told of the goods 
they expected to be sent after them. They 
spoke of the promises of assistance from 
friends in Holland. They offered drafts on 
their kinsmen. To all explanations and 
promises the captain was deaf. The Jews 
were obliged to go ashore and leave their 
goods behind them. They had no friends in 
New Amsterdam to whom they could ap- 
peal for aid. Without food or shelter they 
were obliged to camp on the shore outside 
the town. They ate the bread of charity and 


t All the Court proceedings are to he found in “ Records 
of New Amsterdam,” vol. 1. 


grew disheartened at the constant demand 
for payment of Captain de la Motthe. Thi 
days dragged on and Captain de la Motth« 
| grew impatient. In vain the Jews begged 
more time until the arrival of the ships which 
| surely would bring their goods. In vaii 
| they pointed to the nine hundred guilders 
| they had paid in advance, and begged for 
| only a part of their goods and tools, that 
they might start work to earn the balance. 
In vain they promised the captain to pay 
when he should return again to New Amster- 
dam. 
sisted on every guilder of his dues. He swore 
at them and he threatened them, yet the poor 
Jews had never a stiver left to give him, and 
the captain would show them no mercy. 
The court 


He pointed to his contracts and in- 


Matters soon reached a climax. 
records of New Amsterdam tell the story. 
On Monday the seventh of September, six- 
teen hundred and fifty-four, the Jews were 
summoned before the Worshipful Court of 
3urgomasters and Schepens of the City of 
New Amsterdam. 

“Jacques de la Motthe, master of the bark 
St. Catrina, by a petition written in French, 
requests payment of the freight and board of 
the Jews whom he brought here from Cape 
St. Anthony; according to agreement and 
contract, in which each is bound in solidum, 
and that therefore, whatever furniture and 
other property they may have on board his 
bark may be publicly sold by order of the 
Court, in payment of their debt. He verbally 
declares that the Netherlanders, who came 
over with them, are not included in the con- 
tract and have satisfied him. Solomon Piet- 
ersen, a Jew, appears in Court and says that 
nine hundred and odd guilders of the 2,500 
are paid, and that there are twenty-three 
souls, big and little, who must pay equally.” 

Solomon Pietersen spoke much more to 
| the point, telling of struggles, hopes, disap- 
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pointments, sufferings and _ strivings. 
vas earnest and eloquent and persuaded the 
learned Court to grant time; for the judg- 
inent was: 

“That the Jews shall, within twice twenty- 
tour hours after date, pay acording to con- 
tract what they lawfully owe, and in the 
meantime the furniture and whatever the 
petitioner has in his possession shall remain 
as security, without alienating the same.” 

To whom did the Jews look for aid? On 
what promises did they rely? Surely there 
was some hope when Solomon Pietersen, 
the eloquent, brought joy to his fellows by 
“twice twenty-four hours” delay wherein 
they might strive to save their household 
goods they had carried so far. But what- 
ever hopes and promises the Jews may have 
had failed them. “Twice twenty-four hours” 
passed away. 

When the Court assembled early on the 
following Thursday morning, Captain de la 
Motthe had his case called first. He read 
the Jews’ contracts and counted out their 
debts to him before the learned Court. They 
came to just 1,567 florins. He showed a list 
of their property, and in answer to all this 
the Jews said not a word. 

The Court hesitated about what to do. 
Able bodied men were wanted in New Neth- 
erlands and the Burgomasters and Schepens 
felt they should do all they could to en- 
courage immigrants. It seemed rather hard 
to them for Captain de la Motthe to press so 
fiercely for the very letter of his bond. Still 
the law was plain, and so they were forced to 
give judgment that the Jews “shall first be 
called upon, and their goods sold for pay- 
ment, and if these shall not be sufficient to 
make up the full sum, then, according to 
contract each one for all, in solidum, shall be 
called upon, until the full amount shall be 
paid.” They did, however, soften this judg- 
ment by a further delay of four days, and if 
the debt should not then be paid, they 
authorized the captain “to cause to be sold, 
by public vendue, in the presence of the 
officer, the goods of Abram Israel and 


He | 





Judica de Mereda, being the greatest debtors, 
and these not sufficing, he shall proceed in 
like manner with the others to the full ac- 
quittance of the debt and no further.” 

The four days passed and still no ship came 
for the Jews. The passage money was not 
paid. So early on the morning of the fifth 
day Captain de la Motthe unloaded the goods 
of the Jews and offered them for sale publicly 
in the market place. The good-natured New 
Netherlanders bid in the property of the 
Jews at nominal prices, and gave it back to 
them. Therefore, the worthy captain found 
the sale progressing unsatisfactorily and 
stopped it. He pondered long and hard. It 
was a difficult problem. It was time to call 
a lawyer into the case. Straightway he went 
to Jan Martya, and together they schemed 
for the undoing of the Jews. 

Early in July of that year it was decreed 
by the Worshipful Court of Burgomasters 
and Schepens that upon the payments “for 
each member of the Council, five guilders; 
for the Secretary a like five guilders, and for 
the Court messenger two guilders” a litigant 
might have a Court held out of the ordinary 
court days. So Jan, crafty and learned in 
law, drew his pleadings, paid his guilders and 
demanded a special hearing. 

On Wednesday the sixteenth of Septem- 
ber an “Extraordinary meeting” was held at 
the “Stadt Huys.” The council chamber over 
Tan Pietersen’s tap room, where “beer was 
sold by the whole can, but not in smaller 
quantities,” was crowded by the townspeo- 
ple. There sat the Heeren Arent Van Hat- 
tem and Martin Crigier, mighty Burgomas- 
ters and the Schepens, Pieter Wolfertsen, 
Van der Grift, Oloff Stevenson, citizens of 
“Good naem and faem staen,”* and Herr 
Cornelis van Tienhoven, Councillor and 
Fiscal of New Netherlands, and Schout of 
the Stadt of New Amsterdam, to harken unto 
the complaint of “Jacques de la Motthe, 
Master of the Bark called St. Catrina, Plain- 
tiff contra David Israel and the other Jews, 
according to their signatures, Defts; touching 


?«‘ Good name and standing.” 
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the balance of the payment of the passage of 
the said Jews, for which each is bound in 
solidum.,” 

“Whereas, their goods sold thus far by 
vendue, do not amount to the payment of 
their obligations, it is, therefore, requested 
that one or two of the said Jews be taken as 
principal which, according to the atoresaid 
contract or obligation, cannot be refused. 
Therefore he hath taken David Israel and 
Moses Ambrosius as principal debtors for 
the remaining balance, with request that the 
same be placed in confinement until the ac- 
count be paid.” 

Jan exhibited the bonds of the Jews sealed 
with their big red seals and argued at length 
in an admirably technical manner of contract 
and covenants and judgments, quite con- 
founding with learning the crowd of fellow 
citizens, and forcing even the Schout himself 
to admit that there was reason in his argu- 
ment. The poor Jews sat silent and dis- 
heartened all through his long speech, and 
when he had finished had never a technicality 
to answer back. They could only implore 
the mercy and the charity of the Court. 

And now hearken unto the judgment of 
the Most Worshipful Court: 

“The Court having weighed the petition of 
the plaintiff and seen the obligation wherein 
each is bound in solidum for the full payment, 
have consented to the plaintiff's request to 
place the aforesaid persons under civil ar- 
rest (namely with the Provost Marshal) until 
they shall have made satisfaction.” 

A condition was added at the suggestion 
of Herr Cornelis van Tienhoven, subtle and 
wise Schout; and note, too, the craft of this 
wily Dutchman who was keeper of the public 
moneys: 

“Provided, that he, la Motthe, shall pre- 
viously answer for the board, which is fixed 
at 16 stivers per diem for each prisoner and 
is ordered, that for this purposes 40-50 
guilders, proceeding from the goods sold, 
shall remain in the hands of the Secretary, 
together with the expenses of this special 





court. Done in New Amsterdam in Ne, 
Netherlands.” 

The sale was progressing slowly. In spit. 
of the sale of their goods, of the clevernes- 
of Jan, and of the decree of Court and o 
imprisonment, the Jews still could not pay 
their debts. Captain de la Motthe was anx 
ious to be off, the wind was holding fair, an. 
the St. Catrina was ready to sail. Some oi 
the Jews were still in prison. Autumn wa: 
almost over, and the October frosts brough: 
dismal suffering to them all. Many lacked 
food. Some even had not proper shelte: 
against the cold. It was bad enough for th 
men, but even worse for the women and 
children. Starved, weary and sick the situa- 


.tion was desperate, but there still survived 


an indomitable determination to strugglc 
and strive again where they had failed so 
often before. Solomon Pietersen once more 
went to the sailors of the St. Catrina and 
moved their pity with tales of the woe and 
the suffering of the Jews, and persuaded them 
to wait until their return for payment of the 
balance of the passage money. No doubt 
Captain de la Motthe had had his share in 
full, so he was content to let his crew do 
what they pleased about the rest. At any 
rate, on the twenty-sixth day of October, 
1654, “Solomon Pietersen appeared in Court 
and exhibited a declaration from the attorney 
of the sailors, relative to the balance of the 
freight of the Jews, promising to wait until 
the arrival of the ships from Patria. Where- 
fore he requests to receive the monies still 
in the Secretary’s hands for Rycke Nunes, 
whose goods were sold, over and above her 
own freight debt, in order to obtain with 
that money support for her. Whereupon 
was endorsed: Petitioner Solomon Pieter- 
sen as attorney was permitted to take, under 
security, the monies in the Secretary’s 
hands.” 

So begins the history of the Jews in New 
York, and thus ends in an act of kindness 
and charity this ancient tale of struggle and 
law. 
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THE INDIAN REMNANT IN NEW ENGLAND. 


I. 


By GrEorGE J. VARNEY. 


HE fact that efforts have been made 
during the years since 1882 to the 
present date to obtain payment from Rhode 
island, and, more recently, from Connecti- 
cut and New York also, for “Shorelands” 
within those States, by Indians whose an- 
cestors were once the sole possessors of 
large portions of the territory embraced by 
those commonwealths, demonstrates that the 
“Indian Question” is not yet settled in the 
earliest permanently colonized parts of the 
United States, excepting Virginia. The 
Indians concerned in this movement are the 
Narragansetts in Rhode Island, the Mohe- 
gans in Connecticut, and the Montauks (of 
eastern Long Island) in New York,—three 
tribes only. At the time of the founding of 
the Puritan commonwealth there were resi- 
dent in New England territory not less than 
thirteen tribes, with numerous sub-divisions 
because of location. 

A question that must sometimes have 
arisen in recent years in the minds of per- 
sons of ethnic predilection What has 
become of the descendants of the people 
whose numerous villages were, a few gener- 
ations ago, scattered along all the rivers from 
seaboard to source? The answer is not read- 
ily to be found, but will be attempted in this 
paper. 

The Massachusetts tribe (which occupied 
the middle portion of the eastern section of 
the Bay State), after its early and severe 
discipline by Miles Standish and his men, 
soon put themselves in a friendly attitude 
toward the English. Before the Pilgrims 
had been in Plymouth one year, Chickatau- 
but, the principal sachem of this tribe, with 
eight other sachems, by written instrument, 
acknowledged themselves the subjects of 
King James. Ten years later, on the twenty- 
second of March, 1631, the chief sachem 


is, 





visited Governor Winthrop at Boston, pre- 
senting to him a hogshead of corn. At this 
time the sachem wore English garments, and 
sat at the governor’s table, where he con- 
ducted himself creditably. 

On June 14, of the same year, Chickatau- 
but was ordered by the court to pay a small 
skin of beaver, in satisfaction for the killing 
of a settler’s pig by a member of his tribe; 
which mandate he promptly obeyed. Later 
in the same year a citizen and his servants 
stole some of the sachem’s corn. Being de- 
tected, the court, on September 27, ordered 
that the citizen should restore two-fold, and 
lose his title of gentleman, and pay five 
pounds sterling. His accomplices were 
“whipped to the same amount.” In the fol- 
lowing year two of his men were convicted 
of assault upon some persons of Dorchester 
in their homes. The culprits were put in the 
“bilboes,” and the sachem was required to 
beat them,—which he did. This was in 
accord with the Indian custom of the time 
in the region. 

The Massachusetts, having been greatly 
reduced before the English came, by disease, 
and soon after by a war with the Tarratines, 
and, subsequently, with the Pequots, contin- 
ued to dwindle; and the remnant, no doubt, 
was absorbed by the Narragansetts and 
other tribes about them; for before King 
Philip’s war, they had ceased to be heard ot. 

The extinction of several other tribes has 
resulted from the destructions they suffered 
in consequence of their attacks upon the 
English settlers, and their subsequent emi- 
gration from their old haunts, and the result- 
ing union with kindred tribes. Of these 
were the Canibas, of the Kennebec river 
region; the Anasagunticooks, of the Andro- 
scoggin valley; and the Norridgewocks, on 
Sandy River, in Maine; all of whom, after 
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great losses, retired more or less directly 
to the St. Francis river, in Canada, north 
of the present State of New Hampshire. 
Farther and farther northward, toward the 
same region, followed the main portion of 
the Sokokis and Pequakets, from the Saco 
and Piscataqua rivers, and the eastern 
slopes of the White Mountains. The Penna- 
cooks, also, from the Merrimack river, 
mostly went northward; though some, prob- 
ably, went westward with the northern Nip- 
mucks,—being territorially intermingled with 
that tribe. 

The latter occupied the central portion of 
Massachusetts. Some joined the Wampan- 
oags, their neighbors and allies at the south- 
east. The Mohegans occupied most of the 
region west of the Connecticut river toward 
the Hudson, and northward to the sources of 
the Housatonic. The Indians dwelling on 
the latter river embraced Christianity, and 
more and more flocked by themselves. 
Between the years of 1735 and 1737 their 
missionaries (of the Puritan church) induced 
them to remove from their former villages, 
on the lower part of the river, to the fertile 
meadows in the present town of Stockbridge, 
in Berkshire county. Both Dutch and Eng- 
lish had already taken up lands in the local- 
ity; but the Bay colony purchased their 
rights, so as to have a clear field for the 
Christianized red men. 

What cause of dissatisfaction subsequently 
arose is not now apparent; but shortly before 
our Revolutionary War the Oneidas, who 
possessed the territory about Oneida lake, 
in New York, offered the Stockbridge In- 
dians a large tract of their land free, if they 
would remove there. The Oneidas were 
prompted to this offer by their gratitude for 
assistance given by the Mohegans, in a war 
with some western Indians. Because of the 
war between England and the colonies, the 
removal was only partial until 1785. 

In 1792 these emigrants, together with the 
Oneidas and others of the “Six Nations,” 
who had adhered to the American cause, 
were invited by General Washington to visit 





Congress. In due time the delegates ap 
peared in Philadelphia, when Congress vot« 
the tribes represented an annuity of fiftee: 
hundred dollars. 

Several years after the few early skit 
mishes of the Plymouth colonists with th 
neighboring Indians, there occurred the 
greater and more sanguinary conflict wit 
the Pequots, whose principal seat was on th 
Thames river, in eastern Connecticut. Th 
offence of these Indians against the Englis) 
was chiefly the robbery and murder o/ 
traders. The tribe was almost annihilated 
by the united forces of the English and Mo- 
hegans. The remnant, by agreement of the 
latter tribe and the Narragansetts with the 
Colony government at Hartford, in 1638, 
were distributed between these two tribes; 
and by these parties in convention it was 
pronounced that this condemned tribe should 
“nevermore inhabit their native country,” 
nor “be called Pequots.” 

While the Narragansetts occupied the ter- 
ritory of Rhode Island west of Narragansett 
bay and Providence river, the Wampanoags 
possessed all the country eastward of the 
bay to the sea on the east and south, and 
as far northwestward as the Massachusetts 
and Nipmucks, This was the powerful 
nation over which ruled the wise and able 
Massasoit, always friendly to the English, 
and between whom and Governor John Win- 
throp existed a strong friendship. 

When this chieftain died, and his son, 
Alexander—who first succeeded him—re- 
signed his authority to his brother Philip, 
the tribe fell under evil influences. The 
result was the destructive conflict that ex- 
tended not only about the Plymouth and 
Bay colonies, but endangered the New 
Haven colony; and, involving the tribes in 
Maine, brought destruction upon most of the 
English plantations there. The Narragan- 
setts became so entangled with their tribal 
neighbor that they, too, were drawn into the 
war; the result being the breaking of the 
power of both. From this time, these tribes 
with all others in the three southern States 
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of New England, became somewhat scat- 
tered and much reduced. At this period the 
ravages of rum were becoming almost equal 
to that of the “plague”; consequently, the 
Christianizing of the Indians was a work of 
physical as well as spiritual salvation. 

Little trouble was experienced thereafter 
from the Indians who continued to dwell 
south of the White Mountains; but in the five 
French and Indian wars which ensued, 
beginning with that of 1688, and ending with 
the fall of Quebec in 1759, the Indians of 
northern New England joined the French 
and Indians from Canada; and the settlers 
in Maine, New Hampshire and northern 
Massachusetts endured great suffering and 
destructions, Treaties were made after each 
war, only to be easily broken on slight pre- 
texts, whenever the interests of the French 
led them to incite the Indians to action 
against the English. 

As previously mentioned, the Indians of 
Maine west of the Penobscot region were 
finally forced to take refuge in Canada; but 
the Tarratines, more secure in their numbers 
and their remote fastnesses up their great 
river, still retained much strength. Less 
accessible to the French, they held to their 
treaties better; while the Indians about Pas- 
samaquoddy bay had never given the Eng- 
lish settlers much trouble. 

By great care on the part of the national 
and State governments, the Penobscots and, 
generally, the Quoddy Indians, had been in- 
fluenced to remain loyal to the American 
cause during the Revolution; and the suc- 
ceeding generation gained increased regard 
for Massachusetts during the war of 1812. 

The Tarratines, at this period, practically 
possessed all of Maine north of Bangor; and 
had an exaggerated idea of their importance 
in comparison with the scattered white com- 
munities in the District of Maine, which was 
also subordinate to the government of the 
Bay State. Wherefore when the movement 
started for the separation of the district from 
the parent State, the Indians began to exalt 
their tribe in ways suggested by their admi- 





ration of Massachusetts. Her government 
had very much pleased them by liberality in 
connection with the treaty or agreement of 
1818, in regard to the kinds and increased 
amounts of annual supplies to the tribe, 
together with some specially gratifying gifts 
of small cannon, ammunition, and extra 
quantities of tobacco and of gorgeous cloths, 
flags having already been supplied. 

Adopting by degrees the dress of the Eng- 
lish; and their customs, they, probably, with 
some jealousy of the new state that was 
being formed, planned to supersede in civil 
authority their hereditary leaders, the 
sachems, with officials chosen in the manner 
of the English; naming these new rulers after 
those of Massachusetts, viz., governor and 
lieutenant-governor; whereby they excelled 
the new State of Maine, which did not rise 
to the dignity of having a lieutenant-gov- 
ernor, like the parent State and the Tarra- 
tines. 

However, the tribe submitted without 
demur to the change of administrators of its 
external affairs, and was gratified and assured 
by the guaranties required of the new State 
for the fulfillment of the provisions of the 
last treaty. 

The provisions for the Quoddies were 
similar to those for the Penobscots. There 
was assigned to them a satisfactory dwelling- 
place and farming lands on Pleasant point, 
in the town of Perry on Passamaquoddy 
bay; also a township for purposes of hunting 
and fresh-water fishing on the Schoodic 
lakes. 

In Vermont, the Iroquois tribe of Indians 
occupied the region of lakes Champlain and 
George, and appear to have been the only 
aboriginal residents in the territory of that 
State. Hunting parties of Algonquins from 
Canada sometimes ranged through the 
northeastern parts, and through northern 
New Hampshire, but the middle portion of 
both States was mostly left to the Mohawks, 
who occupied a wide territory about Albany. 

All through the early period of the Eng- 
lish and French settlements in America, war 
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parties of these Indians swept across the ter- | 
| Waban what he should do when Indians got 


ritory of these States both north and south 
of the White Mountains, killing many of the 
Pennacooks, and sometimes causing great 
fright, at least, to the Massachusett tribes as 
far south as the present Norfolk County, 
and much more to the tribes of Maine. They 
forced the Penobscots, and probably the 
Androscoggins and Kennebecs, and possi- 
bly, the Sokokis, for many years, to pay 
them annual tribute, consisting of blueber- 
ries and dried. clams. The Mohawk hordes, 
indeed, on one occasion, penetrated as far 
eastward as the Schoodic lakes; where, 
according to Indian tradition, a great battle 
was fought; but whether this completed the 
conquest of the country by them, or checked 
their further advance, is a matter of doubt. 

The Mohawks and the Iroquois gradually 
disappeared with the western movement of 
the tribes soon after the Revolutionary War; 
and the only hostile Indians encountered 
since in New England were the composite 
and vengeful tribe of the St. Francis; though 
this also had been greatly reduced by the 
very effective attack of Colonel Rogers upon 
their chief village in 1759. 

Some twelve or fifteen hardy pioneers, 
about the year 1790, followed up the fertile 
valley of the upper Connecticut, and began 
a settlement near the northern border of New 
Hampshire; but during the war of 1812, the 
Indians drove them off. However, they 
returned with more settlers after the war. 

When—in 1660, or soon after—a sort of 
civil community was established at Natick, 
an Indian named Waban was made a ruler 
of fifty; subsequently he was appointed jus- 
tice of the peace, proving a most efficient 
officer. The following—said toebe a verba- 
tim copy of a warrant he once issued—is 
probably familiar to many local readers: 


“You, you big constable, quick you catch 
um Jeremiah Offscow. Strong you hold 
um, safe you bring um afore me. 

Waban, justice peace.” 


One story relates that a young justice, 





presumably of his own race, once asked 


drunk and quarreled. To which the sapient 
old Indian replied: “Tie um all up, and whip 
um plaintiff, and whip um ’fendant and whip 
um witness.” 

The Christian Indians by the year 1675 
had become quite numerous. Drake men- 
tions communities of them at Provincetown 
and Truro, in Eastham, Chatham, Harwich, 
Barnstable, Yarmouth, Mashpee, Sandwich, 
Wareham and Falmouth; their number 
aggregating four hundred and _ sixty-two. 
One hundred and forty of them could read, 
and seventy-two, write Indian; while nine 
only could read English. In 1685 there were 
in Plymouth Colony one thousand, four hun- 
dred and thirty-nine Indians who were con- 
sidered Christians. At the same period there 
were fifteen families, about seventy-five per- 
sons, at Wamesit—now .Lowell. 

For a long time there was little gain from 
the efforts to Christianize the Mohegans and 
Narragansetts; the chief sachems being fixed 
in their determination against it. Historian 
Neal relates that Cutahamoquin, one of the 
Mohegan sachems, went to Rev. John Eliot’s 
Indian lecture in an English settlement on 
Connecticut river, and openly protested 
against the Christianizing of his people, and 
the building of a town there by the white 
people. “He said to Mr. Eliot: ‘Indians that 
pray to God do not pay me tribute, as for- 
merly they did.’ The statement was admitted 
to be partly true; for now they gave him no 
more than they thought reasonable. 

“To remove the reproach which their 
sachem had laid- upon them, the few Chris- 
tian Indians present at the lecture told Mr. 
Eliot what they had done for the sachem in 
the last two years. Their gifts to him, they 
said, had been twenty-six bushels of corn at 
one time and six at another; that, in hunting 
for him two days, they had killed him fifteen 
deer. They had broken up for him two acres 
of land; made him a great wigwam; built for 
him twenty rods of fence, with a ditch and 
two rails about it; and paid a debt for him of 
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uree pounds, ten shillings. One of them had 
iven him a skin of beaver of two pounds’ 
veight, besides many days’ work in planting 
‘orn. Moreover, they said they would be 
villing to do more, if he would govern them 
justly, by the Word of God.” 

“But the sachem,” says the reporter, 
“swelling with indignation at this unman- 
nerly discourse of his vassals, turned his 
back upon the company, and went away in 
the greatest rage imaginable; though upon 
better consideration, himself turned Chris- 
tian not long after.” 

The most noted member of this tribe, after 
the chief sachem, Uncas, was Samson 
Occum, born in 1723. He was educated by 
Rev. Eleazer Wheelock, who was settled in 
1735 over the Second church in Lebanon, 
Connecticut. Occum became an enthusiastic 
Christian, and the establishment of the 
Indian school in the town was largely be- 
cause of the encouragement he gave and the 
aid he afforded. The funds for its endow- 
ment were obtained by Rev. Mr. Wheelock 
in England, where he was accompanied by 
his brilliant pupil. This school was removed 
to New Hampshire in 1771, and was there 
incorporated as Dartmouth College. Occum 
accompanied the Mohegans of the Housa- 
tonic from Stockbridge to the Oneida’s ter- 
ritory, as their pastor; in which capacity he 
remained until his death in 1792. 

In 1659 Major John Mason, said to have 
acted as the agent of the Connecticut Colony, 
obtained a new conveyance to himself, from 
Uncas and his subordinate sachems, of all 





the tribal lands not actually planted and 
improved by the tribe; and the next year, 
when he had been chosen deputy governor, 
he made an informal surrender to the colony 
of certain of the rights he had acquired. It 
appears in the record of the General Court 
at Hartford, in 1660, that it was the “Juris- 
diction Power” that was surrendered; and 
the record further shows that Major Mason 
reserved the right of laying out these lands 
in plantations and farms. 

But this division of involved rights and 
powers entailed upon the colony, the Indians, 
and upon many white families and whole 
communities, disturbance, bitterness, litiga- 
tion, and large property losses; and these 
affairs remained unsettled until 1790; when 
also the lands which had been reserved to 
the Mohegans in common were sold by 
authority down to less than three thousand 
acres, and these divided among the families 
by an act of the Legislature; the State con- 
tinuing its guardianship by looking after the 
rents of the unoccupied land, the moneys 
from which were distributed to those Indians 
who were entitled to them. The numbers 
of the tribe had become greatly reduced, and 
even in 1735 they scarcely exceeded one hun- 
dred heads of families. A large proportion 
of the males had served with the English 
in the French and Indian war, and there 
were many widows in consequence. The 
numbers of Mohegans at the period of the 
Revolution were too small to form a town' 
in any of their several locations. 





The Green Bag. 





CASES FROM THE OLD ENGLISH LAW REPORTS. 


DISPUTES ABOUT CHURCH PROPERTY:.! 


By A. Woop RENTON. 


T the time of the Reformation, the Es- 
tablished Church of Scotland cut itself 

adrift from the Catholic Church. The Epis- 
copate was sacrificed, and, in accordance with 
the maxim wubi episcopus ecclesia, a purely 
Protestant body took the place of the an- 
cient Catholic Church of Scotland, which 
still survives north of the Tweed in the so- 
called “Scotch Episcopal Church.” A fissi- 
parous tendency soon displayed itself in the 
Scotch establishment. In 1737 four minis- 
ters,one of whom was a Mr. Wilson of Perth, 
seceded and were consequently (in 1740) de- 
prived of their livings. Mr. Wilson’s con- 
gregation adhered to him, and purchased a 
piece of ground on which they built a chapel 
where he might exercise his ministry. The 
money was raised by voluntary contribu- 
tions, recommended at a general meeting of 
the whole congregation. Most of these were 
in very small sums, the highest not exceed- 
ing £21; many were raised by personal labor 
or sacrifice on the part of members of the 
church, e. g. by the use of their carts and 
horses for so many days, weeks and months; 
and the minister’s “stipend” was paid, repairs 
made, and debts paid off by contributions at 
the church door. The point on which the 
secession arose was not a serious one, and 
the seceders retained the plan of ecclesiastical 
government that prevailed in the establish- 
ment, and regulated their internal economy 
accordingly. The ground acquired for Mr. 
Wilson’s chapel was conveyed to trustees for 
and in behalf of the subscribers to the build- 
ing of the meeting-house. Ere long a dis- 
pute arose in the sect about the lawfulness 
of a clause in an oath imposed on persons 


1Craigdallie v. Aikinon, 1813. 1 Dow P. C. I.: Eng. 
Rep. 3 H. L. 601; 2 Bligh 529; Eng. Rep. 4 H. L. 435. 





elected into the magistracy in some of th 
royal boroughs.' There was a farther seces 
sion. A minority of the ministers, holding 
the oath to be unlawful, separated them- 
selves from their co-religionists and forme: 
a distinct sect—‘“the Anti-Burghers.” Mr. 
Brown, who had by this time succeeded Mr. 
Wilson as minister of the Perth congrega- 
tion, and a majority in point of numbers (as 
was alleged) joined the new sect, and gave 
up the chapel to the rest, containing a major- 
ity of the original money contributors, who 
adhered to the old Burgher sect and prin- 
ciples. These events occurred in 1745. In 
1795 a further dispute arose. At this time 
Mr. Jarvie was minister of the Perth con- 
gregation, Mr. Aikman being his colleague 
and successor. The main point at issue was 
the power of the magistrate to suppress 
heresy. 

Mr. Jarvie and a majority of the money 
contributors took one view, which happened 
to be the traditional one. Mr. Aikman and 
a majority of the congregation took the 
other. Under these circumstances the ques- 
tion was sharply raised to which of the 
parties the chapel belonged. Mr. Aikman 
and his friends claimed it on the ground that 
they represented the majority of the congre- 
gation, and that their view was accepted in 
deference to their ecclesiastical judicatory— 
the Associate Synod. Mr. Jarvie and his ad- 
herents, on the other hand, rested their 
claims to the property on the grounds that 
they adhered to the original faith of their 
sect and represented a majority of the 
original contributors in money toward the 
erection of Mr. Wilson’s chapel. There was 
naturally an appeal to Cesar. The Lord 
Ordinary of the Court of Sessions decided 
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hat the property in question was held in 
rust for “a society of persons who con- 
tributed their money either by specific con- 
tributions or by contributions at the church 
loor, for purchasing the ground and build- 
ngs, repairing, and upholding the house or 
houses thereon, under the name of the As- 
sociate Congregation of Perth.” Against 
this decision there was an appeal to the 
Inner House of the Court of Session, and 
the judges were equally divided on the point 
(the Lord President being disqualified from 
voting), the result being that the interlocutor 
of the Lord Ordinary was affirmed with the 
following amplifying clause descriptive of 
the Society on whose behalf the property 
was held in trust: 

“Such persons always by themselves, or 
along with others joining with them, form- 
ing a congregation of Christians in a com- 
munion with, and subject to the ecclesiastical 
judicatory of, a body of dissenting Protes- 
tants, calling themselves the Associate Pres- 
bytery and Synod of Burgher Seceders.” In 
this form the case once more went back to 
the Lord Ordinary (or judge of first in- 
stance), who found that Mr. Aikman and his 
adherents had the preferable and exclusive 
right to the ground in question and the 
chapel and other buildings erected on it. 
Ultimately all these tangled decisions—‘in- 
terlocutors” they are styled in Scots law— 
came before the House of Lords. It is not 
perhaps surprising that the result of the ap- 
peal was that the Scotch judges were invited 
to review their own judgment. But Lord 
Eldon took occasion to lay down the rule 
applicable to cases of the kind: 

“ With respect to the doctrine of the English 
law on this subject, if property was given in trust 
for A, B, C, etc., forming a congregation for re- 
ligious worship; if the instrument provided for the 
case of a schism, then the court would act upon it: 
but if there was no such provision in the instru- 
ment, and the congregation happened to divide, he 
did not find that the law of England would execute 
the trust for a religious society, at the expense of a 
forfeiture of their property by the cestud gue trusts 
for adhering to the opinions and principles in which 





the congregation had originally united. He found 
no case which authorized him to say that the court 
would enforce such a trust, not for those who ad- 
hered to the original principles of the society, but 
merely with a reference to the majority ; and much 
less, if those who changed their opinions, instead of 
being a majority, did not form one in ten of those who 
had originally contributed ; which was the principle 
here. He had met with no case that would enable 
him to say, that the adherents to the original 
opinions should, under such circumstances, for that 
adherence forfeit their rights.” 

The Court of Session found that the 
separating members of the congregation had 
failed to prove any real deviation by Mr. 
Aikman and his friends from the principles 
of the original secession and accordingly 
gave judgment in his favor, and this decis- 
ion the House of Lords affirmed—Lord 
Eldon cryptically observing, “All I can say 
is, that after racking my mind again and 
again upon the subject, I really do not know 
what more to make of it.” 

The contemporaneous case of A. G. 
v. Pearson (1817, 3 Merivale 353) however 
settled the rule substantially in accordance 
with Lord Eldon’s language. It is expressed 
by Mr. Campbell, with his usual accuracy, 
in 5, Ruling Cases, 689: 

* Where property is held in trust for the purposes 
of religious worship and teaching, the nature of the 
original institution must alone, in the case of a split, 
be looked to as the guide for the decision of the 
court between rival sections, claiming to have 
the trusts carried out. The deed (if any) creating 
the trust is the primary source for ascertaining what 
was the form of worship and what was the doctrine 
intended by the foundation; but if it cannot be dis- 
covered from the deed what form of worship or what 
doctrine was intended, the usage of the congregation 
must be inquired into, and will be presumed to be 
in conformity with the original purpose.” 

After the reiteration of this rule in “Lady 
Hewley’s Charity” (Shore v. Wilson, 1842, 
9, Clark & Fin., 355) an act was passed—the 
Non-Conformists Chapels’ Act, 1844—which 
provides that in cases where there is no ex- 
press statement in the deed of formation as 
to the particular doctrines for which a chapel 
was to be employed, twenty-five years’ usage 
is to be conclusive. Curiously enough the 
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question involved in Craigdallie v. Aikman, 
may soon again engage the attention of the 
Scotch Courts. The Free Kirk of Scotland 
and the United Presbyterians (or “U. P’s”), 
both dissentient bodies from the Establish- 
ment, and until recently separate, last year 
buried the hatchet of difference and were 





formally amalgamated. A small section oi 
the Free Kirk maintains that this is a de 
parture from the principles of the origina! 
secession, and claims the property of th« 
body, and an appeal has once more, it seems, 
been lodged with Czsar to adjudicate on the 
claim. 





CHAPTERS FROM THE BIBLICAL LAW, 


By Davip WERNER AMRAM., 


THE COVENANT OF 


HE Biblical story of the sojourn of Jacob 
T with his father-in-law, Laban, contains 
much interesting information illustrative of 
life in patriarchal society. Although we hear 
of no positive law, frequent mention is made 
of customs which in that state of society had 
all the force of law. Toward the end of 
Jacob’s stay with Laban, after he had mar- 
ried and had acquired a great deal of prop- 
erty in cattle and slaves, the sons of Laban 
showed jealousy Jacob’s increasing 
wealth, and charged him with having gotten 
his property out of that which was their 

Jacob concluded that, inasmuch 
had been with Laban for twenty 
years and had suffered deal at 
his hands, and more especially because he 
was no longer persona grata on account of 
his great accumulation of property, the time 
had come for him to return to his father’s 
house. He secretly told this to Leah 
and Rachel, his wives, who answered him 
saying, “Is there yet any portion or inherit- 
ance for us in the house of our father? Are 
we not counted of him strangers; for he hath 
sold us, and hath quite devoured our money; 
for all the riches which God hath taken from 
our father is ours and our children’s.” The 
position of the daughter in the patriarchal 
family was one of legal subjection. Laban 
had sold. his daughters to Jacob for the price 


of 


father’s. 
he 


as 


a great 





JACOB AND LABAN, 


of seven years’ labor for each of them.’ By 
this act, they, apparently, were no longer 
iegally considered members of their father’s 
family, but entered the manus of their hus- 
band; hence their complaint that there was 
no longer any portion or inheritance for 
them in the house of their father, that they 
were now strangers to him because he had 
sold them, and they looked upon all the 
wealth which Jacob had acquired while in 
their father’s employ as so much riches 
taken by God from their father in order to be 
preserved for them and their children; hence 
they were quite willing to go with Jacob. 
Jacob, taking advantage of Laban’s ab- 
sence from home, while shearing his 
sheep, gathered his family and his cattle 
and his property and left for Palestine. 
Rachel stole her father’s household gods 
and carried them off with her under the 
saddle of her camel. As soon as Laban 
heard of the flight, he, accompanied by 
his household, pursued Jacob and over- 
took him after a seven days’ journey. 
There was a great deal of bluster about 
Laban at their meeting, and he assigned as 
a reason for his pursuit of Jacob the fact that 
some one of Jacob’s family had stolen his 
household gods. Jacob bluntly told Laban 
that the reason for his flight was that he was 
afraid that Laban would take his daughters 
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irom him by force. It must be remem- 
bered that Laban was the chief of his clan, 
and as such, could exercise right, because he 
had the might. Although his daughters had 
passed out of his household, it was quite 
within his power to take them away from 
their husband; and illustrations are not want- 
ing in other portions of the Bible to show 
that this exercise of power by the father was 
not uncommon. King Saul took his daugh- 
ter away from her husband David and gave 
her to another; and in the same manner 
Samson’s father-in-law took away his wife 
from him. 

As to the theft of the household gods 
Jacob was quite innocent, not knowing that 
his wife Rachel had carried them off. Laban 
searched for his household gods but did not 
find them, and then Jacob became angry. 
He drew up a catalogue of Laban’s tres- 
passes against him during the twenty years 
that he was in Laban’s service; and he chal- 
lenged Laban to point out anything that he 
had taken from him, and to “set it here be- 
fore my brethren and thy brethren that they 
may judge betwixt us both.” This was the 
family court which afterwards grew into the 
iribal council. 

Laban answered Jacob’s angry outburst 
with surprising calmness, making no allusion 
to Jacob’s charges of illtreatment, and 
merely pointing out the fact that he, Laban, 
as chief of the clan, was the master not only 
of his daughters (Jacob’s wives) but of their 
children, and of the cattle and of everything 
that belonged to Jacob. Thus he said, 
“These daughters are my daughters; and 
these children are my children; and these 
cattle are my cattle; and all that thou seest 
is mine;” but he concluded, “What can I 
do this day unto these my daughters or unto 
their children which they have borne?” In 
other words, he asserted his right to do as 
he pleased with them, adding, however, that 
he felt it impossible to do anything to their 
harm. This assumption of the right of prop- 
erty and control over all the family of Jacob 
and over his cattle is rather confusing in the 





light of the statement of Leah and Rachel, 
that they had no further share or inheritance 
in the house of their father, and that they 
were counted of him as strangers, because he 
had sold them. It may be explained upon 
the ground that Laban, having the power to 
take anything from Jacob that he chose, was 
simply bullying the latter. On the other 
hand, it may indicate that Jacob’s marriage 
with Laban’s daughters made him a member 
of Laban’s family; and in this case, we have 
evidence of the survival of a matriarchal state 
of society which preceded the patriarchal so- 
ciety that everywhere seems dominant in the 
Biblical traditions. 

Laban finally concluded to part in peace 
with Jacob, and invited him to make a cov- 
enant, saying, “Let it be for a witness be- 
tween me and thee.” This covenant was a 
renewal of their brotherhood, and irrevoca- 
bly bound them to remain at peace with 
each other, and ended all matters of dispute 
that had arisen theretofore. 

The record proceeds to give us the details 
of the formalities constituting the covenant 
between Laban and Jacob: “And Jacob took 
a stone and set it up for a pillar, and Jacob 
said unto his brethren, ‘Gather stones’, and 
they took stones and made a heap, and they 
did eat there on the heap; and Laban called 
it Jegar Sahadutha [Chaldaic: “the heap of 
witness”]; but Jacob called it Galeed [He- 
brew: “the heap of witness”]; and Laban 
said, “This heap is a witness between me and 
thee this day;’ therefore, was the name of it 
called Galeed and Mizpah [Hebrew: “watch- 
tower’]; for he said, ‘The Lord watch be- 
tween me and thee when we are absent one 
from another; if thou shalt afflict my daugh- 
ters, or if thou shalt take other wives besides 
my daughters, no man is with us; behold 
God is witness betwixt me and thee.’ And 
Laban said to Jacob, ‘Behold this heap, and 
behold this pillar which I have cast betwixt 
me and thee; this heap be witness and this 
pillar be witness that I will not pass over this 
heap to thee and that thou shalt not pass 
over this heap and this pillar unto me for 
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harm; the God of Abraham and the God of 
Nahor (the gods of their fathers) judge be- 
twixt us;’ and Jacob sware by the fear of his 
father Isaac. Then Jacob offered sacrifice 
upon the mount and called his brethren to 
eat bread; and they did eat bread, and tarried 
all night in the mount; and early in the morn- 
ing Laban rose up and kissed his sons and 
his daughters and blessed them, and Laban 
departed and returned unto his place.” 

In ancient law, covenants were like mod- 
ern treaties of peace. In the patriarchal state 
of society there was no public law, and each 
family was an independent autonomous 
sovereign; hence the heads of the families 
dealt with each other as sovereigns, and in- 
stead of settling their disputes by appeal to 
common law, they made treaties of peace and 
amity which took the form of the so-called 
covenants. The covenant was in fact a cere- 
mony whereby kinsmen and even strangers 
in blood who had been at feud with each 
other ended their differences by becoming 
The effect of entering into a 
covenant with another was equivalent to an 
adoption of the other as one’s own brother. 

By a legal fiction, the parties entering into 
the covenant became bound to each other by 
the sacred ties of blood, and thus not only 
were bound to remain at peace with each 
other forever, but even assumed all the re- 
sponsibilities that blood relationship en- 
tailed. They had to avenge wrongs com- 
mitted by third persons against either of 
them; they had to protect the person, prop- 
erty and the family of each other. Inasmuch 
as the covenant was fraught with such im- 


brothers. 


portant consequences to the parties, it is not 
surprising that it was entered into with all 
the solemnity of a religious act. 

The sanction of the Deity was required to 
give it perfect validity, and the ceremony 
usually ended by a formal sacrifice or by the 
eating of a sacred meal at the very place 
where the covenant was made, and where, 
through the ceremony attending the sacri- 
fice, the Deity was presumed to be present. 
Nothing of the nature of the modern con- 





tract between two parties dealing at arm’s 
length appears in this covenant. The con- 
tract is a legal concept unknown in those 
primitive times. 

Returning to our record we note in the 
first place that some visible symbol was 
erected as a memorial and a testimony of the 
act of covenanting; a large stone was erected 
as a pillar, and a heap of stones was gathered 
together as “a heap of testimony.” 

There is a further significance in the fact 
that a little hillock of stones was made th 
memorial of the covenant. According to 
primitive Hebrew notions the Deity was 
sought for and found on high places; and the 
map of Palestine is even to this day dotted 
with names which indicate that at some 
primitive time these localities were sacred 
high places. Nearly every mountain top and 
every hill had its shrine and sanctuary. When, 
therefore, Laban and Jacob desired to enter 
into a covenant they built up a miniature 
high place upon which to make their sacri- 
fices and seal their covenant. This hillock 
served a double purpose; first, “as a witness 
between me and thee,” namely, as a witness 
of the agreement between the parties, and ot 
the settlement of their dispute; and, second- 
ly, that “the Lord watch between me and 
thee when we are absent one from another,” 
as an indication of their brotherhood and of 
their defensive alliance. 

It will be seen that in addition to these 
general purposes of the covenant certain 
specific agreements could be entered into by 
the covenanting parties. In this instance 


‘Laban bound Jacob by covenant not to “af- 


flict” his daughters by taking any other 
wives, a provision intended obviously for the 
benefit of his daughters. After the terms of 
the covenant were agreed upon, the parties 
called upon their tribal Deities and the manes 
of their fathers to witness. They sacrificed 
to them and sat down together to partake of 
the sacred meal, and thus sealed their coven- 
ant by the blood of the sacrifice and by 
breaking bread together in the very presence 
of their God and of the spirits of their fathers. 
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Such a covenant was absolutely inviolable; 


derstand the horror of the phrase so often 


and with this knowledge of the meaning of | used by the prophets in Israel, “Ye have 


the ceremony of the covenart, we can un- 


broken the covenant of your fathers.” 





LONDON LEGAL LETTER. 


HE case of the divorce in Nevada and the 
¥ subsequent marriage in that State of Earl 
Russell, to which reference has been made 
in these columns before, has attracted a great 
deal of attention in this country within the 
last few days, owing to the arrest of Earl 
Russell on the charge of bigamy. At the 
hearing at the Bond street police station he 
was remanded to await the action of the 
grand jury which, day before yesterday, 
found a true bill against him. Instead of 
sending the case for trial at the Old Bailey, 
as would have been done had the indicted 
person been a commoner, the Recorder was 
obliged to remand the accused for trial by 
his peers in the House of Lords. As such 
trials are very infrequent every stage of the 
proceedings will be watched with curiosity. 
When the Lord Chancellor took his seat 
on the Wool-Sack yesterday afternoon, he 
announced that he had received the follow- 
ing communication from the Recorder of 
London: 

“Central Criminal Court, City of London, 
June 25, Igol. 

“My Lord—lI have the honour to inform you 
that a true bill for bigamy has this day been returned 
into Court against John Francis Stanley, Earl Rus- 
sell, a Peer of Parliament — bigamy being a felony. 
I have, in accordance with the practice hitherto 
pursued in such cases, enlarged the recognisances of 
the witnesses until the pleasure of the House of 
Lords is signified.— I have the honour to be your 
lordship’s faithful servant, 

‘ Forrest Fulton, Recorder of London. 
“To the Right Honourable the Lord Chancellor.” 

A committee of the Lords was forthwith 
appointed, consisting of the Lord Chan- 
cellor, the Earl of Morley, the Marquis of 


Salisbury, the Lord Chamberlain, Earls 





JuLy, Igo!. 

Woldegrave and Spencer, and Lords Rib- 
blesdale, MacNaughten, Morris, Davey, 
James, Brampton, Robertson, Lindley and 
Alverstone, to consider the proper methods 
of proceeding in order to bring the accused 
to a speedy trial. Of these eminent peers, 
one, the last named, is the Lord Chief Jus- 
tice, and seven are law lords who are accus- 
tomed to sit to hear appeals in the House. 
As every peer will have a right to sit as a 
judge in the case, and as each has the further 
right of making a speech beforé casting his 
vote, the proceedings may, if all the peers, 
of whom there are several hundred, avai! 
themselves of their privileges, be protracted 
to an interminable extent. It is not prob- 
able, however, that any others than those 
who are accustomed to take part in the 
appeal cases will deliver judgments, al- 
though all will be given an opportunity to 
vote. 

The prosecution of Earl Russell 
bigamy has been taken up by the public 
prosecutor, who, to procure the necessary 
evidence, sent an agent to Nevada, in which 
State Earl Russell obtained his divorce and 
subsequently married. In order to prove the 
marriage the judge of the second judicial 
district of Nevada, who married the parties, 
has been brought to London. He is the 
authority for the statement that the decree 
of divorce is invalid, although, presumably, 
he pronounced it himself. The statutes of 
Nevada provide that forty days shall elapse 
after the date of the last day of publication 
(where divorce is by publication) before a 
decree can be entered. In this case there 
was service by publication, and the last 


for 
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advertisement was inserted on April 13, 1go0o. 
The decree was entered on April 14, 1900. 
It is such cases as this which tend to bring 
the law as it is administered in the Western 
States of the United States into deserved 

The law is salutary, 
It is the loose way in 


contempt in England. 
and is not criticised. 
which it is administered that excites com- 
ment. In this country it is almost a proverb 
that it is more difficult to get a decree in an 
undefended divorce case than in a defended 
one, for the simple reason that the judge 
scrutinizes the papers and sifts the evidence 
with the greatest care, acting in this respect 
for the absent defendant. In the Russell case 
if the judge had looked at the papers with 
even ordinary care, he must have discovered 
this defect in them, and the wrong which his 
negligence or indifference has thus _per- 
mitted, would never have been perpetrated. 
It may also be added that if a lawyer in 
England should be detected in applying for 
a divorce, or a judicial decree of any kind, 
knowing that a fraud of this kind had been 
committed, he would at once be struck from 
the rolls. 

Lord Russell in order to comply with the 
requirements of the Nevada practice as to 
notice to the absent defendant, gave an 
address in England as that of his wife. She 
had never lived at the place named. He is 
now himself qualifying to become a member 
of the English bar and was eating one of the 
requisite dinners in Gray’s Inn the night 
after his first appearance at Bow street. It 
will be interesting to know how the benchers 
of his inn consider his conduct when, if ever, 
he applies to be called. 

The reception of Maitre Labori by the 
lawyers and the people of England was even 
more enthusiastic than his warmest friends 
and admirers could have anticipated. Al- 
most his first public appearance was at the 
American embassy when Mr. Choate gave 
a reception to the American delegates from 





the New York Chamber of Commerce to the 
London Chamber of Commerce. As Mr. 
Choate truly expressed it Maitre Labori's 
presence shed lustre on the gathering. Sub- 
sequently the distinguished French advocate 
was the principal guest at the banquet of the 
Hardwicke Society when over five hundred 
guests, including the Lord Chancellor and 
a score of judges and law officers, assembled 
to do him honor. He was also entertained at 
the Grand Night of Lincoln’s Inn, and at the 
Lord Mayor’s annual dinner to the English 
judges. His winning and 
attractive, and notwithstanding the com- 
pliments and adulation that were liberally 
heaped upon him, the modesty of his de- 
meanor was most marked. At the Hard- 
wicke Society banquet he spoke in English 
first and afterward in French. His English, 
both in public and in conversation, is fluent 
and easy, being marked by an abundant 
vocabulary and accuracy in pronunciation. 
He desires to visit America in company with 
Madame Labori, and is looking forward to 
that pleasure at an early date. If his plans 
would admit of it he would go this summer, 
but that, he thinks, is hardly possible. Those 
Americans whom he met while in London 
very much hope that arrangements may be 
made for his presence at the meeting of the 
American Bar Association in 1902, and that 
he may be entertained in some of the leading 
cities of the United States in the early 
autumn of that year. He has been pressed 
to accept flattering terms for a lecture tour 
throughout the States, but these he has reso- 
lutely declined. 


presence is 


He is averse to making an 
exhibition of himself or of being used by 
politicians to advance their interests. Here 
in London he declined all engagements save 
those where he could appear simply as an 
advocate among his brethren of the bar, and 
it is in this frame of mind he will go to the 
United States. SturF Gown. 
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The Editor will be glad to receive contributions of | 


articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


A sHoRT article in the current number of Zhe 
Journal of the Society of Comparative Legislation 
throws considerable light on the prosecutions 
for 2se-majesté in Germany — information wel- 
come to those of us who are not versed in the 
principles of German criminal law. In Ger- 
many, “ personal insult,” which embraces more 
than slander, libel and assault, taken together, 
in English law, is punishable as a criminal of- 
fence in all cases. To quote from the article 
in question: “Any act or omission, or any 
words spoken or written, or any other manifes- 
tation, expressing or implying contempt of an- 
other person or a low estimate of his char- 
aracter or reputation, or withholding the proper 
respect due him, is punishable as an insult, on 
the complaint of such other person, It is not 
necessary for that purpose that the act or utter- 
ance should take place in the presence of, or 
come to the knowledge of, any third party ; it is 
sufficient that it should take place in the presence 
of, or come to the knowledge of the party to 
whom it refers... The criterion is always 
whether, according to the reasonable interpre- 
tation of an unprejudiced person, the act in 
question is deficient in proper respect or liable 
to expose the party concerned to contempt or 
ridicule.” 

Prosecutions for insults directed against Ger- 
man sovereigns, — /se-majesté— rest on the 


same principle which underlies prosecutions in | 
the case of insults to private persons, namely, | 


the principle that the law should protect every 
one, whatever his station, against personal in- 
sults, 

But in the guantum of punishment, and in the 
mode of procedure, there is a marked differ- 
ence between prosecutions for private insults and 
those for insults directed against the German 





Emperor or against the sovereign of any of the 
German States. While in the case of a private 
insult the minimum punishment is a small fine, 
usually without imprisonment, in cases of /se- 
majesté the lowest possible punishment is im- 
prisonment for two months, or for five years, if 
the insult is in the nature of an assault. The 
maximum penalty in ordinary cases of /se- 
majesté is five years’ imprisonment. As to the 
mode of procedure, prosecutions for private 
insults are instituted only on complaint of the 
aggrieved person; but in cases of se-majesté 
“it is the duty of any prosecutor to whose notice 
some contemptuous act committed in his district 
is brought to institute proceedings forthwith, 
whether in his personal opinion the prosecution 
be judicious or not.” 


CuRIOUSLY enough it seems impossible to find 
any trace of the bust of Chief Justice Marshall, 
by Frazee, bequeathed by Mr. Justice Story to 
Harvard College (2 W. W. Story’s “ Life and 
Letters of Joseph Story,” 553). The records of 
the College show that the bust was received. 
This bust and the Frazee bust in the Boston 
Athenaeum (GREEN Bac, vol. 13, p. 261.), can- 
not be the same, because the latter was pre- 
sented to the Athenaeum in March, 1835, a few 
months before Story’s death, which occurred 
in 1845. Possibly the bust bequeathed to the 
college, was of plaster, and was broken at some 
time ; but it seems improbable that the material 
of the bust was plaster rather than marble. 


THE true spirit of Western hospitality is seen 
in the plans of entertainment at the twenty-fourth 
annual meeting of the American Bar Association 


at Denver, on August 21, 22 and 23. After the 
usual meetings the visiting members have been 
invited by the Colorado members and by the 
Colorado and Denver Bar Associations to make a 
four days’ trip to Cripple Creek and other places 
of interest. Such cordial hospitality should be 
met by a large attendance from the East. 
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NOTES. 

OppitiEs in legal papers are of frequent oc- 
currence, but the following verbatim copy of a 
return has features of its own that are rarely 
found : — 

“ Executed the within subpcena in Reynolds, 
Mo., on the day of by going to river. 
The river was up and couldn’t get acrosst. The 
canoe was on the other side. 

Sheriff.” 


This return was actually made by the sheriff 
of Reynolds County on a subpeena returnable to 
the Iron County Circuit Court. 


Tue collector is a personage who knows 
little about law but much about human nature, 
and has a good stock of common sense. One 
of the sharpest collectors in northern Iowa in his 
prime was one M., who became noted far and 
wide for his collections. If it was a claim which 
had been given up by all others he was at his 
best. He preferred some outlawed account 
which had been carried on the books as worth- 
less for years and years. He never made any 
agreement for fees. If he did collect no one 
complained that they were large, for what little 
came back to the creditor was looked upon as 
found-money, indeed. M. had for a long time 
tried to collect a debt from an Irishman who 
seemed to know as much about the laws of 
exemptions as any lawyer, and to have the 
knack of keeping just as much property as the 
law allowed and no more. M. held a judgment 
and had tried on several occasions to levy and 
sell, but to no avail. One day he dropped in on 
the Irishman and asked to stop for dinner, hav- 
ing in his buggy a hog, which, he said, he had 
taken on an execution out in the country. When 
after dinner, M. was ready to go, he said that 
he had to drive several miles out into the 
country, and would leave the hog until his return. 
He offered to pay for the cate of the team and 
himself, but this the Irishman refused. M. in- 
sisted that he was in debt to him and would 
give him the hog as a present, if he cared for it. 
Of course the Irishman accepted this offer 
gladly; and then the lawyer drove away. Be- 
fore night, however, the sheriff was on the place 
with an execution; the Irishman was caught 
napping, and the lawyer took the best hog in the 
pen, and satisfied the judgment. 





A FORMER ‘Chief Justice of the Supreme 
Court of Missouri had been confined for some 
weeks to his room, suffering from a severe indis- 
position. Having somewhat recovered he ven- 
tured out of his room and walked down to the 
State library, where he was accosted by the li- 
brarian, at that time Colonel J. W. Zevely, who 
inquired after his health and received this reply: 

“William, I am not well; but I am better than 
I was when I was worse than I now am!” 


AN anecdote is told of another judge of that 
court, which is thought worthy of repetition. 

One McGregor had been newly elected prose- 
cuting attorney of county. Among his 
subordinates was a negro deputy constable, 
black as the proverbial ace of spades, who, but 
recently appointed, was full of official zeal. A 
few days after his appointment he came to Mc- 
Gregor with his eyes bulging out and told of his 
having the night before arrested a man and 
woman in a room in a certain house, who were 
found together in very compromising circum- 
stances. Thereupon McGregor informed the 
zealous official that one act of that nature, stand- 
ing alone, did not make a crime under the laws 
of Missouri. 

Then the deputy asked : 

“ Boss, who writ dat law?” And on being 
told Judge S., and that it was to be found in 
State v. Chandler, 132 Mo. 155, replied: 

“Boss, I ain’t surprised Jedge S. writ dat 
law ; he ain’t home much!” 


OnE of the local justices of the peace is also 
an oddity. Among his set of rules governing 
practice before him is the following: 

g. ‘“ Please don’t ask me to take a drink during 
business hours. I can’t go and I do not want to 
get into the habit of refusing.” 


THE same justice is carrying the following in 
the local papers : 





(et Married and Stop Your Foolishness! 


From this date until and including July 4th, 1901, any 
persons or persons of any class, quality or color, who will 
clip this ad out, and gy to me at my office accompanied 


with a marriage license, I will marry them free of charge. 
I do this to keep even with those “‘ two-by-four officers,” 
and to relieve suffering humanity. 


H. E. JOHNSON, 
Justice of the Peace. 
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BARTIMEUS WILLARD, one of the early settlers 
of Egremont, Mass., was a ready wit, a keen 
satirist and a natural poet. He was one day 
at Lenox during session of County Court, and 
the lawyers there were much diverted with his 
political effusions and sallies of wit. One of 
the lawyers said to him, “Come, Barty, and 
take dinner with us; it shan’t cost you any- 
thing.” He consented, and accompanied the 
lawyers. One said to him, “ Barty, we want 
you to ask a blessing.” Barty, who made no 
pretension to religion, said, “ Well, if I do, I 
hope you will behave as men should on such 
an occasion, and not make a mock of it; and I 
want some one to return thanks.” One was 
accordingly appointed. All stood up around 
the table, and Barty began thus: 

Lord of the climes, 
Haste on the times 
When death makes lawyers civil ; 
Lord, stop their clack, 
And send them back 
Unto their father devil. 


Don’t let this band 
Infest our land, 

Nor let these liars conquer ; 
Oh, let this club, 
Of Beelzebub 

Insult our land no longer! 


They are bad indeed, 
As the thistle weed, 
Which chokes our fertile mowing ; 
Compare them nigh 
To the Hessian fly, 
Which kills our wheat when growing. 


Come, sudden death, 

And cramp their breath, 
Refine them well with brimstone ; 
And let them there 

To hell repair, 
And turn the devil’s grin’stone. 


They ate but little dinner that day, and the 
one appointed to return thanks arose, turned 
on his heel and left. 


A LAWYER, about to furnish a bill for costs, 
was requested by his client, a baker, to make it 
as light as possible. 

“ Ah,” said the lawyer, “ you might properly 
say that to the foreman of your establishment, but 
that is not the way I make my bread.” 





Tue American negro of our southland makes 
an ideal witness in many respects. He talks to 
the jury, and not to the examiner, and, unless 
he is instructed, he is perfectly willing to argue 
the case from the witness chair. He is posi- 
tive and hard to confuse on cross-examination. 

On one occasion the examiner was endeavor- 
ing to learn if he had ever seen a certain person. 
“No, sah! not since Jesus Christ made me,” 
was extremely convincing as a reply. 

On another occasion an attorney with a 
great deal of self-importance, was cross-examin- 
ing an aged negress. His dignity suffered 
from the following : — 

“ But you are not a young woman ?”’ 

“Lawd, no, honey! I’se ole enough to be 


yah mommy, but, thank God, I isn’t.” 


LITERARY NOTES. 


JupcE PHELPs deserves high rank as a dis- 
coverer in the field of literature, by virtue of his 
finding, at this late day, a significant Shakes- 
pearean phrase which had been passed over 
without notice or explanation by commentators. 
And not only has he discovered such a neglected 
expression, but, taking that as a text, he has 
written a series of most interesting papers, which 
have now been brought together in book form.? 

The phrase upon which Judge Phelpscomments 
so delightfully is an expression of Falstaff — 
“There’s no equity stirring” (IHenry IV., Act II, 
scene 2.) Pointing out that the word “ equity” is 
to be found in Shakespeare but three times out- 
side of the present instance, and that in each of 
these three cases itis used in a different sense—as 
synonymous, in a general way, with justice ; with 
reference to juridical or technical equity ; and in 
the special sense of concrete equitable right — 
he finds that, in Falstaff’s mouth, it is used in 
all these three senses at once. It was, indeed, 
as Dr. Furness remarked to the commentator, a 
“ gag.” 

Bearing directly on the subject in hand is the 
account, to which, roughly speaking, half of the 
book is devoted, of the controversy between 
the courts of equity and of common law, which 
in the form of the struggle for jurisdiction be- 
tween the ecclesiastical and temporal courts can 


' FALSTAFF AND EQUITY: 
Charles E. Phelps. 
Mifflin and Company. 
201 pp.) 


an Interpretation. By 
Boston and New York: Houghton, 
1gor. Cloth: $1.50. (xvi. + 
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be traced back to the time of Henry II, the lat- 
ter half of the twelfth century. This is a field 
in the history of the law in which Judge Phelps 
is thoroughly at home — as witness his book on 
“ Juridical Equity.” 

It is an ingenious and interesting picture 
which, in the later chapters, is drawn of the 
boyhood of “little Will Shaxbere,” and of the 
atmosphere of litigation in which he was brought 
up: for in the forty years ending in 1601 his 
father was actively engaged in forty-odd lawsuits 
the records of which are still extant. Interest- 
ing, too, are the chapters tracing the various 
cases of Shakespeare v. Lambert, in the later 
stages of which long-drawn controversy the 
dramatist himself was joined. 

“ Falstaff and Equity” is a treat to both the 
lawyer and the lover of Shakespeare; to the 
lucky mortal who is a student both of the law and 
of great dramatist, it is nothing short of a feast. 

The graceful introduction to the volume is 
written by the well-known Shakespearean 
scholar, Henry Austin Clapp. 


For one who enjoys a historical novel, a story 
of adventure in Florida during the Huguenot 
and Spanish struggle for that colony, proves a 
pleasant change after so many stories of Vir- 
ginian colonists. IN SEARCH OF MADEMOISELLE,' 
the scene of which is in Florida, abounds in 
shipwrecks, duels, and other trials of strength 
and skill. The old-time setting of the picture 
is well done, and the style is clear, though often 
abrupt. 


THE author of Voysry ? essays to answer in 
considerable detail, the question whether a 
brilliant, cultivated man of wealth and position 
should try to love and to be loved by a woman 
neither very young nor attractive, by no means 
his intellectual or social equal, and already the 
wife of another man. The style is realistic, the 
analysis keen, and the characters well drawn 
and true to life, excepting in the abnormal lack 
of truth and honor shown by the hero and hero- 
ine to everyone except each other. 

By George Gibbs. 
Cloth, 


? In SEARCH OF MADEMOISELLE. 
Philadelphia: Henry T, Coates & Co., IgoI. 
$1.50. (373 PP-) 

2 VoysEY. By 2. O. Prouse, New York: The Mac- 
millan Company, 1901. Cloth. (404 pp.) 





NEW LAW BOOKS. 


THE AMERICAN STATE Reports. Vol. 78. 
Containing cases of general value and av- 
thority decided in the courts of last resort. 
Selected, reported and annotated by 4. C. 
Freeman.. San Francisco: Bancroft-Whitney 
Company. 1901. Law sheep. (1047 pp.) 


The value of this series of reports lies in part 
in bringing together in one volume of the more 
important recent decisions in a large number of 
the different States, and in part in the admirable 
notes following the several cases. Some of 
these notes are of an exhaustive character and 
bring together in a convenient form the law 
bearing upon the subject dealt with in the prin- 
cipal case. In the present volume the more im- 
portant monographic notes deal with the follow- 
ing subjects: Acts which the Legislature may or 
may not declare criminal ; Effect of assignments 
of judgment ; Common-law powers of executors ; 
Computation of time ; When and how the Statute 
of Frauds may be pleaded ; The withdrawal of a 
juror. 

The cases here reported and annotated are 
from recent volumes of the California, Georgia, 
Illinois, Kansas, Louisiana, Maryland, Massa- 
chusetts, Mississippi, Missouri, New Jersey 
(Equity), North Carolina, Ohio, Oregon, Penn- 
sylvania, Rhode Island and Tennessee reports. 


AMERICAN BANKRUPTCY Reports. Vol. V. 
Annotated. Edited by /ames W. Eaton and 
William Miller Collier. Albany, N. Y.: Mat- 
thew Bender. 1901. Law sheep: $5. 


How impossible it is to frame a law to cover 
adequately such a wide field as that of bank- 
ruptcy is shown by the large amount of litigation 
which has arisen under the present Bankruptcy 
Act ; even when, as in this case, there was a pre- 
vious Federal Bankruptcy Act, and the decisions 
thereunder, as a guide in the framing of the 
present law. It is fortunate for the active prac- 
titioner that bankruptcy decisions of the Federal 
and State Courts and the opinions of the referees 
in bankruptcy are brought together promptly in 
a carefully edited series of reports like that to 
which the volume before us belongs. The digest- 
ing and the references by the editors, who have 
made a special study of the subject of bank- 
ruptcy, add much to the value of these reports. 














WILLIAM CUSHING. 








